United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 







V . < — 


V " 1 ^ 




BRIEF FOR APPELLEES AND APPENDIX 


3?niteb States? Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,036 


CHARLES STEVENSON, ET AL., 

* - - ^ Appellants, 


LACELL TUCKER, ET AL., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Cnricd ~ 

* ts °*'* Appeafa 

Oisr• 

"> Circuit 

H1B MAR 12 1955 
CLERK ' 


George A. Parker 
Barrington D. Parker 

1130 6th Street, N. W. 
Washington, D. C. 

Horace O. Pollard 

307 - E - Street, N. W. 
Washington, D. C. 

Attorneys for Appellees 


Robert L Thiel, Printer 
Washington, D. C. 
EX 3-0625 


• v ^ 


r . 





(i) 


No. 13,036 

APPELLEES 1 STATEMENT OF QUESTIONS PRESENTED 

I. 

The question is whether appellees are entitled to relief 
from a default judgment which was entered without due 
process of law. 

n. 

The question is whether there was a basis for the issu¬ 
ance of the writ of assistance and whether the court was 
justified in vacating the writ. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 13,036 


CHARLES STEVENSON, ET AL., 

Appellants, 


v. 

LACELL TUCKER, ET AL., 

Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER STATEMENT OF CASE 

Appellants, plaintiffs below, instituted suit on May 2, 1953, 
against appellees, defendants below, and American Security and Trust 
Company, defendants, in which they alleged ownership of certain lots 
upon which appellee church is built and in which its services are conduc¬ 
ted. Appellees thereafter filed motion to dismiss case, but with consent 
of appellants withdrew this motion, and on July 22, 1953, the individual 
and corporate appellees filed their answer denying every material allega¬ 
tion of the complaint, and claimed title of said lots was in the appellee 
church and that the property is used by it as a place of worship. With 
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filing of the answer the case was automatically placed on the calendar, 
as the parties were at issue. 

After the case was calendared appellees received no notices from 
the court or anyone else until on November 8, 1955, appellees 1 counsel 
received word from his clients that they had been served with copies of 
a Tf Writ of Assistance” which had been issued on November 5, 1955. 
Subsequently, appellees 1 counsel learned that the TT Writ of Assistance” 
had been issued on the basis of a default judgment which was signed on 
November 2, 1954, because of failure of appearance of appellees, at 
pre-trial hearing. 

Appellees’ counsel had no notice that this case was set for pre¬ 
trial on October 28, 1954, and consequently did not appear at pre-trial 
hearing. Appellees’ counsel were not given notice that an application 
was to be made to the court for entry of default judgment on November 
2, 1954. Appellees’ counsel were not served with a copy of the order 
for default judgment which was signed on November 2, 1954. No hear¬ 
ing was held, no evidence was submitted in support of default judgment, 
none of the issues presented by the pleadings have been adjudicated by 
the court. Appellees’ counsel were without information that any action 
had been taken in this case from the time the answer was filed on July 
22, 1953 until they were notified by their clients on November 8, 1955 
that ’’Writ of Assistance” had been served by the U. S. Marshal. As a 
result of these circumstances, appellees on November 9, 1955 filed a 
motion to ’’Vacate Default Judgment on Writ of Assistance” and after 
full argument of counsel the ’Writ of Assistance” was vacated on Novem¬ 
ber 9, 1955. Appellants appeal from the order of November 9, 1955, 
which vacated the writ of assistance. Appellees maintain that the default 
judgment was improvidently entered and void, that there has been no 
adjudication of the right of the parties, that they are entitled to relief 
from the default judgment and that the Writ of Assistance should not 
have issued and was properly vacated. 
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CONSTITUTION AND RULES INVOLVED 


United States Constitution 


5th Amendment: 


No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a present¬ 
ment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, 
when in actual service in time of war or public dang¬ 
er; nor shall any person be subject for the same of¬ 
fense to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a wit¬ 
ness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall 
private property be taken for public use, without just 
compensation. 


District Court Rules 


Rule 12. Pre-Trial 


(a) Federal Rule 16 to apply. Cases on the 
pre-trial calendar shall be pre-tried as provided 
by Rule 16 of the Federal Rules of Civil Procedure. 

(b) Failure to appear. If any party fails to 
appear when an action is reached in the regular 
call of the daily pre-trial calendar, the pre-trial 
judge may act as in case of non-appearance for 
final trial. 

Rule 14. Failure to Respond For Trial 


(c) When no response by a party against 
whom relief sought. If a party against whom af¬ 
firmative relief is sought fails to respond, his 
adversary may have a trial, or may have judg¬ 
ment entered without trial, when the claim is 
for a sum certain or for a sum which can by 
computation be made certain, upon the filing of 
an affidavit of the amount due. 
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Rule 55. 


Federal Rules of Civil Procedure 


(b) Judgment by default may be entered as 
follows: 

(2) By the Court. In all other cases the 
party entitled to judgment by default shall apply to 
the court therefor, but no judgment by default shall 
be entered against an infant or incompetent person 
unless represented in the action by a general guard¬ 
ian, committee, conservator, or other representa¬ 
tive who has appeared therein. 

If the party against whom judgment by default 
is sought has appeared in the action, he (or if appear¬ 
ing by representative, his representative) shall be 
served with written notice of the application for judg¬ 
ment at least three (3) days prior to the hearing on 
such application. If in order to enable the court to 
enter judgment or to carry it into effect, it is neces¬ 
sary to take an account or determine the amount of 
damages or to establish the truth of any averment 
by evidence or to make an investigation of any other 
matter, the court may conduct such hearings or 
order such references as it deems necessary and 
proper and shall accord a right of trial by jury to 
the parties when and as required by any statute of 
the U. S. 

(c) Setting aside default. For good cause 
shown the court may set aside an entry of default, 
and, if a judgment by default has been entered, may 
likewise set it aside in conformance with Rule 60(b). 


Federal Rules of Civil Procedure 
As Amended 3/19/48 


Rule 60(b). 


On motion and upon such terms as are just, 
the court nsy relieve a party or his legal represen¬ 
tative from a final judgment, order, or proceeding 
for the following reasons: 

******** 
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(4) the judgment is void; (5) the judgment 
has been satisfied, released, or discharged, or a 
prior judgment upon which it is based has been re¬ 
versed or otherwise vacated, or it is no longer 
equitable that the judgment should have prospective 
application, or (6) for any other reason justifying 
relief from the operation of the judgment. The mo¬ 
tion shall be made within a reasonable time, and 
for reasons (1), (2), and (3) not more than one year 
after the judgment, order or proceeding was entered 
or taken. A motion under this subdivision (b) does 
not affect the finality of a judgment or suspend its 
operation. This rule does not limit the power of a 
court to entertain an independent action to relieve 
party from a judgment, order or proceeding, or to 
grant relief to a defendant not actually personally 
notified as provided by Section 57 of the Judicial 
Code, U.S. C. Title 28, p. 118, or to set aside a 
judgment for fraud on the court. Writs of coram 
nobis, audita querla and bills of review and bills 
in the nature of a bill of review, are abolished, and 
the procedure for obtaining relief from a judgment 
shall be by motion as prescribed in these rules or 
by an independent action. 

Rule 5 (a). Service and Filing of Pleadings and Other Papers . 

(a) Service : When Required . Every order 
required by its terms to be served, every pleading 
subsequent to the original complaint unless the 
court otherwise orders because of numerous de¬ 
fendants, every written motion other than one 
which may be heard ex parte, and every written 
notice, appearance, demand, offer of judgment, 
designation of record on appeal, and similar paper 
shall be served upon each of the parties affected 
thereby, but no service need be made on parties in 
default for failure to appear except that pleadings 
asserting new or additional claims for relief against 
them shall be served upon them in the manner pro¬ 
vided for service of summons in Rule 4. 
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Rule 5. 

(b) Same: How Made. Whenever under these 
rules service is required or permitted to be made 
upon a party represented by an attorney the service 
shall be made upon the attorney unless service upon 
the party himself is ordered by the court. Service 
upon the attorney or upon a party shall be made by 
delivering a copy to him or by mailing it to him at 
his last known address or, if no address is known, 
by leaving it with the clerk of the court. Delivery 
of a copy within this rule means: handing it to the 
attorney or to the party; or leaving it at his office 
with his clerk or other person in charge thereof; or 
if there is no one in charge, leaving it at a conspicu¬ 
ous place therein; or, if the office is closed or the 
person to be served has no office, leaving it at his 
dwelling house or usual place of abode with some per¬ 
son of suitable age and discretion then residing there¬ 
in. Service by mail is complete upon mailing. 


SUMMARY OF ARGUMENT 

A writ of assistance is a process by which a court of equity en¬ 
forces its judgment. The issuance of the writ is addressed to the sound 
discretion of the court and it will not issue unless the right of the par¬ 
ties have been fully adjudicated and fixed by the judgment. It will not 
issue where there is any reasonable prospect that the party in posses¬ 
sion will make a successful defense of his possession. The appellees 
were in possession of the real estate which is improved b a church, 
they had filed an answer to the complaint. Although appellees were not 
present at the pre-trial hearing, for lack of notice, they had appeared 
in the action. The default judgment was entered by the court, without 
notice being given of the application for judgment, no service of the 
judgment was ever made, no trial was held, no rights of the parties 
have been adjudicated and the judgment does not fix the rights of the 
parties. The default judgment was entered without due process of law 
and is void. 
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The appellees are entitled to relief from the default judgment, so 
that the issues of this case can be determined. The writ of assistance 
should not have issued and was properly vacated. 

ARGUMENT 

The Default Judgment Was Void and Appellees 
Are Entitled to Relief From the Judgment. 


Appellants assert that the default judgment of November 2, 1954, 
was entered because of the failure of appearance of appellees 2-10 at a 
pre-trial on October 28, 1954. The default judgment recites that appel¬ 
lees 2-10 failed to appear, but it does not indicate where nor when they 
were to have appeared. The appellees had filed their answer on July 22, 
1953, and appearance of counsel was entered prior to July 22, 1953. 
Appellees 1 counsel were therefore entitled to notice of all proceedings 
in the case; however, no notice of a pre-trial hearing for October 28, 
1954 was given to appellees 1 counsel; no notice was given to appellees’ 
counsel that an application would be made to court on November 2, 1954, 
for default judgment no service was made upon appellees’ counsel of 
the order for default judgment which was entered on November 2, 1954; 
no hearing was held and no evidence was submitted in support of default 
judgment. There has been no judicial determination of any of the issues 
in this case. 

Appellees contend that the default judgment of November 2, 1954 
affords no basis for the issuance of a ’Writ of Assistance”, as the judg¬ 
ment was entered without due process of law and in violation of U. S. 
District Court Rules 12(b) and 14(c) and .Federal Rules of Civil Pro¬ 
cedure 5(a) and 5(b) and 55(b) (2), and that they are entitled to relief 
from said default judgment by virtue of Federal Rules of Civil Procedure 
60(b) (4 and 6). 


A default judgment must be founded on compliance with the pre¬ 
scribed rules to have force and effect. The rules which govern entry 
of default judgments were ignored in this case. The appellees had filed 
their answer, therefore they had appeared in the action and they were 
represented by counsel. Rules 12 (b) and 14 (c) of the District Court 
preclude the entry of default judgment for failure to appear at pre-trial, 
in a case of this character, without a hearing. 

District Court Rule 12 (b) which is under the title Pre-Trial 
provides: 

Failure to appear: If any party fails to appear 
when an action is reached in the regular call of the 
daily pre-trial calendar, the pre-trial judge may act 
as in case of non-appearance for*final trial. 

Rule 14(c) of the District Court which is under caption, Failure 
To Respond for Trial , provides: 

When no response by party against whom relief 
is sought. If a party against whom affirmative relief 
is sought fails to respond, his adversary may have a 
trial or may have judgment entered without trial when 
the claim is for a sum certain or for a sum which can 
by computation be made certain upon filing of an affi¬ 
davit of the amount due. ” 

Rule 55(b) (2) of the Federal Rules of Civil Procedure requires 
that where a party has appeared in the action he shall be served with 
written notice of the application for judgment at least three (3) days prior 
to the hearing on the application for default judgment; and in addition 
this mle imposes the requirement of a hearing to establish the truth of 
the averments to enable the court to enter judgment. Rule 5, Federal 
Rules of Civil Procedure, requires service of all pleadings and offers 
of judgments on counsel of record. 
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When these rules are harmonized, the clear picture emerges, 
that to have a valid default judgment entered by the court, where the 
party has appeared in the action and a sum certain is not involved, it is 
necessary to give written notice at least three (3) days prior to the hear¬ 
ing on the application for default judgment, to make service of the offer 
of judgment, and to establish the right to the relief sought by evidence 
produced at a judicial hearing. All of these steps are essential to due 
process of law. The requirement for a trial is salutary and imperative; 
in no other way can the court determine the relief the movant is entitled 
to receive and accordingly frame a judgment. The requirement for a 
trial is salutary and imperative for the further reason that it may be 
impossible for the movant to establish a case, even though a party may 
be in default. 

We believe that the case of Bass v. Hoagland, 172 F (2d) 205, is 
determinative of the issues presented here and demonstrates that the 
default judgment of N vember 2, 1954, has no validity. The facts in 
that case are very similar to the facts of the instant case. Bass had 
filed an answer; no notice of application for default judgment was given 
to Bass, no evidence was submitted in support of judgment. There the 
court said, at page 208: 

But the last defense requires careful consider¬ 
ation. * * * * ; that the default was recited in the 
judgment when there was no default, but an answer 
on the merits; that if there was default, the notice 
required by Rule of Civil Procedure 55(b) (2) before 
proceeding to judgment by default was not given by 
plaintiff, * * * and no evidence at all was heard and 
that it all amounts to a denial of due process of law 
under the Fifth Amendment. We believe that a judg¬ 
ment whether in a civil or criminal case reached 
without due process of law is without jurisdiction and 
void and attackable collaterally * * * by resistance 
to its enforcement if a civil judgment for money, be¬ 
cause the United States is forbidden by the fundament¬ 
al law to take either life, liberty or property without 
due process of law, and its courts are included in this 
prohibition. 
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And at page 210 the court said: 

When Bass by his attorney filed a denial of 
the plaintiff’s case, neither the clerk nor the judge 
could enter a default against him. The burden of 
proof was put on the plaintiff in any trial. When 
neither Bass nor his attorney appeared at the trial 
no default was generated, the case was not confessed. 

The plaintiff might proceed, but he would have to 
prove his case. If there was an erroneous idea 
that the absence of counsel caused a default, still 
Rule 55(b) (2) required three days notice to Bass 
or his counsel before judgment could be considered. 

Bass under the admitted facts knew he was not in 
default, did not know his counsel had withdrawn, 
and had no notice that a judgment by default was to 
be asked. To get such a judgment without notice 
is not in our opinion due process of law. 

In the case of Windsor v. McVeigh , 93 U. S. 274, 23 L. Ed. 914, 
the court said: 

A sentence of a court pronounced against a 
party without hearing him or giving him opportunity 
to be heard is not a judicial determination of his 
rights and is not entitled to respect in any other 
tribunal. 

And in Hovey v. Elliot, 167 U, S. 409, 42 L. Ed. 215, the court made 
the following significant statement: 

The fundamental conception of a court of jus¬ 
tice is condemnation only after hearing. To say 
that courts have an inherent power to deny all rights 
to defend an action and to render decrees without 
any hearing whatever is in the very nature of things 
to convert the exercising such authority into an in¬ 
stitution of wrong and oppression and hence strip it 
of that attribute of justice upon which the exercise 
of judicial power necessarily depends. 

The appellants’ contention that appellees are not entitled to relief 
because of the one-year limitation of F. R. C. P. 60 (b) (1) is without 
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merit. The controlling provisions of this rule are 60 (b) (4 and 6). We 
respectfully urge that the case of Klapprott v. United States, 335 U.S. 
601, clearly demonstrates that the default judgment is void for failure 
to hear evidence in support of judgment, under part 4 of the rule. It 
is also urged that such extraordinary circumstances are presented as 
a result of failure to observe the rules governing default judgments that 
the provisions of part 6 of the rule are also applicable. In that case at 
page 609 the court said: 

Amended Rule 60 (b) authorizes a court to set 
aside a T ’void judgment” without regard to the limita¬ 
tion of a year applicable to motions to set aside on 
some other grounds. It is contended that this judg¬ 
ment is void because rendered by a District Court 
without hearing any evidence. The judgment is void 
if the hearing of evidence is a legal prerequisite to 
rendition of a valid judgment in denaturalization pro¬ 
ceedings. 

And at page 611: 


Rule 55 (e) expressly bars all judgments against 
the United States without proof, but it can not be in¬ 
ferred from this that proof is never required as a pre¬ 
requisite to default judgments against all defendants 
other than the United States. For Rule 55 (b) (2) also 
directs that in certain specified instances courts, be¬ 
fore entering judgment after default of appearance, 
shall make investigations, conduct hearings and even 
grant jury trials. In addition to these particularized 
instances, Rule 55(b) (2) also provides for court hear¬ 
ing before default judgment where ”it is necessary — 
to establish the truth of any averment by evidence or 

to make an investigation of any other matter. ”- 

Even decrees of divorce or default judgments for money 
damages where there is uncertainty as to the amount 
must ordinarily be supported by actual proof. 

And continuing at page 613: 

But even if this judgment is not treated as void, 
there remain other compelling reasons under amended 
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60 (b) for relieving the petitioner of its effect. — 

It is contended that the one year limitation bars 
petitioner on the premises that the petition to 
set aside the judgment showed, at most, nothing 
but "excusable neglect. " And of course, the one 
year limitation would control if no more than 
"neglect" was disclosed by the petition. In that 
event the petitioner could not avail himself of the 
broad "any other reason" clause of 60(b)(6). But 
petitioners 1 allegations set up an extraordinary 
situation, which can not fairly and logically be 
classified as mere "neglect" on his part. Under 
such circumstances petitioners’ prayer for set¬ 
ting aside default judgment should not be consid¬ 
ered only under the excusable neglect, but also 
under the "other reason" clause of 60(b) (6), to 

which one year limitation does not apply.- 

In simple English, the language of the "other 
reason" clause, for all reasons except the five 
particularly specified, vests power in courts 
adequate to enable them to vacate judgments when¬ 
ever such action is appropriate to accomplish 
justice." 

In Bridoux v. Eastern Air Lines, Inc ., 93 U. S. App. D. C. 369, 
this Court, speaking through Judge Fahy, regarding the setting aside of 
a default judgment and construing Rule 60 (b) said: 

It has long been held in this jurisdiction 
that an application to vacate a judgment is ad¬ 
dressed to the sound discretion of the trial 
court, the exercise of which will not be disturbed 
on appeal except for abuse. * * * But the rule 
does bring to bear a more liberal attitude than 
pertained before its adoption. 

And quoting from Klapprott vs. U. S. , supra: 

It is there said at pages 614-615 * * * 
the "other reason" clause of Rule 60(b), to which 
we have referred, N. E., supra, enables a court 
to vacate a judgment whenever such action is ap¬ 
propriate to accomplish justice * * * since courts 
universally favor trial on the merits, slight abuse 
of discretion in refusing to set aside a default judg¬ 
ment is sufficient to justify a reversal of the order. 
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The default judgment recites that it was entered M upon considera¬ 
tion of the pleadings and failure of defendants two through ten inclusive, 
to appear." This language can not be a predicate for the validity of the 
judgment. Appellees had filed an answer; this constituted an appearance 
in the action; consequently appellees’ lack of appearance at pre-trial did 
not deprive appellees of right to notice of application for default judg¬ 
ment and did not vest in the court the authority to enter a default judg¬ 
ment without observance of the procedural rules, nor without requiring 
submission of proof, so that the rights of the parties could be adjudicated 
and fixed in the judgment. The default judgment was entered in violation 
of the constitutional requirement of due process of law, it is void, and 
the appellees are entitled to relief from the judgment. 

The Writ of Assistance Should Not Have 
Been Issued And It Was Properly Vacated 

The writ of assistance is an equitable process employed to effec¬ 
tuate the enforcement of a judgment. It is a discretionary writ and 
should not issue unless the rights of the parties have been fully adjudicat¬ 
ed. It is obvious that the default judgment (appellants’ appendix 15) was 
entered without the submission of proof or an adjudication of any issue 
presented by the complaint and answer. It is also obvious that the de¬ 
fault judgment does not contain language indicating the relief appellant 
is entitled to receive. 

The appellees respectfully urge and believe the following cases 
demonstrate that the writ of assistance is a discretionary writ, which 
should not issue unless the rights of the parties have been fully adjudicat¬ 
ed, that its issuance in this case was improper and that it was properly 
vacated. 

In Lundstrom v. Branson , 92 Kan. 78, 139 Pacific 1172, which is 
one of the leading cases on ’Writs of Assistance” the court makes the 
following statement: 
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The use of this writ in chancery practice is 
usually limited to cases in which the rights of the 
parties to possession of land in controversy has 
been settled by the decree of the court issuing the 
writ, and in such cases it is issued to carry the 
decree into effect and save another action or pro¬ 
ceeding to acquire possession. It is not custom¬ 
ary to issue the writ where there is a bona fide 
contest as to the right to possession of the proper¬ 
ty, or where the rights of the respective parties 
have not been fully adjudicated in the principal 

suit.-It will never be issued where there 

is any reasonable prospect that the party in pos¬ 
session may make a successful defense of his 

possession, either at law or in equity.- 

And it will never be exercised in case of doubt, 
nor under color of its exercise will a question of 

legal title be tried.-The authorities all 

agree that when proper to be used, the writ is 
always discretionary. 

In People v. Muscarrello , 111 N.E. (2) 845; 350 Ill. App. 88, the 
court said: 


A court of chancery has discretion to refuse 
to issue a writ where there is reasonable pros¬ 
pect that the party in possession may make a suc¬ 
cessful defense of his possession either at law or 
equity. 

In St. Louis Housing Authority v. Jower, 267 S.W. (2) 345, the 
court said: 


There are two prerequisites to the use of the 
writ. The first is that there has been an adjudica¬ 
tion of title by the court to which application for the 
writ is made and the second is that no right in the 
party against whom the writ is directed has inter¬ 
vened since the decree.-It is true that the de¬ 

cree in the case under consideration recites that the 
plaintiff shall have the right to fee simple title, to 
take possession and make use of the land, but the 
only function of the court was to determine compen¬ 
sation for the taking, as there was no question of 
public use brought into the proceedings. The decree 
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insofar as it goes beyond that is mere empty form. 

It therefore appears that there is no decree of title 
or possession upon which to rest the writ. The 
writ could not issue as it was not in the enforcement 
of any decree of the court. 

In the case of Calvert v. Haley , 238 S.W. (2) 664, Arkansas, it 
is said: 


It must be remembered that appellants have 
filed answers in which they question the title of 
appellees and under such circumstances the courts 
should be cautious in directing a writ of possession. 

Quoting Am. Jur. Vol. 37, p. 208, the court makes this statement: 

The exercise of the power to grant the writ 
rests, however, in the sound discretion of the 
court, and the power will never be exercised in 
a case of doubt, nor under color of its exercise 
will a question of legal title be tried or decided. 

In Stubbs v. Austin, 2 N. E. (2) 358, 285 Ill. App. 535, it is said: 

The court was clearly without jurisdiction to 
try title to the premises in dispute under a peti¬ 
tion for writ of assistance and just as clearly with¬ 
out jurisdiction to direct the issuance of such a 
writ when no final decree had been entered finding 
the right of possession in the executrix petitioner. 

The very name of the writ itself implies that it is 
to be used only as an aid to the enforcement of an 
order or decree that has determined the right of 
possession. The writ of assistance will never be 
issued where there is any reasonable prospect 
that the party in possession may make a successful 
defense of his possession either at law or in equity. 

The writ is properly employed where a court of 
equity has determined the rights of the litigants to 

title or possession-the writ being part of 

process of enforcing the decree. If the decree has 
not fully and finally determined the title or right to 
possession, the writ will not issue since these mat¬ 
ters can not be inquired into in an application for 
the writ. The writ should not issue where the rights 
of the parties have not been fully and finally adjudi¬ 
cated in the principal suit. 
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In Bunch v. High Springs Bank , 80 Southern 319, 76 Fla. 546, it 

said: 

The issuance of the writ is largely discretion¬ 
ary with the court and should be granted only where 
the right of the applicant is clear and where the right 
is doubtful the writ will be refused. 

The court stated in Draw d y v. Warfield , 49 So. (2) 328 (Fla. 1951): 

The question now is whether, by merely thwart¬ 
ing the appellee’s effort to set aside the deeds, the 
appellant, ipso facto, is entitled to a writ of posses¬ 
sion as if an affirmative decree granting him some 
relief or other had been rendered. 

We find nothing in the record which could be con¬ 
strued as an order for delivery of possession, the 
prerequisite to the writ. As the name implies, the 
writ is an aid to the enforcement of the decree, but 
here nothing has been adjudicated in favor of the ap¬ 
pellant requiring or justifying execution. 

It is to be noted, paragraph 4 of the complaint (Appellants’ Appen¬ 
dix, p. 2) alleges ownership of the property in the three appellants, 
whereas, in the Writ of Assistance (Appellants’ Appendix, p. 15) owner¬ 
ship of the property is alleged to be in the appellants, ’’Charles Steven¬ 
son and Heyward Burrell, as trustees for the First Baptist Church. ” 
There is an obvious and glaring conflict between appellants’ averment 
as to title and the record title. The complaint avers ownership in appel¬ 
lants in their individual capacities, while the record title - ”as trustees 
for the First Baptist Church” - indicates seizing in a trust or fiduciary 
capacity. This conflict alone would have justified the court in refusing 
to issue the writ and when it was called to the attention of the court justi¬ 
fied vacating the writ of assistance. The case of Lindstrom v. Branson 
(supra) points out that the writ should not issue, in a case of doubt. 

Neither the right to possession or title to the property has been 
adjudicated. Therefore it is significant that the appellants in their 
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affidavit in support of the Writ of Assistance (Appellants* Appendix, 
p. 16) attempted to amend the default judgment, by swearing to the fol¬ 
lowing statement: 

that said judgment included in its tenor plaintiffs* 

Prayer No. 3 in their complaint which is as fol¬ 
lows: ’That said interested defendants be com¬ 
pelled by Judgment of this Court to vacate and re¬ 
move themselves from the occupancy of Lots 14 
and 15 in Square 5334. ’* 

The appellants were proceeding on the false assumption that life and 
vitality could be given to a void default judgment by employing an affi¬ 
davit to incorporate a prayer of the complaint into the judgment. The 
right to possession is an issue which could only be determined by trial, 
not by affidavit. The judgment did not establish the right to possession, 
the affidavit added nothing to the judgment. The authority to issue the 
writ stems from the contents of the judgment. 

The affidavit filed by appellants in support of the writ of assistance 
also contains the following language: 

Your affiants state that since the date of the 
judgment aforesaid the defendants have refused 
to vacate and remove themselves from said prem¬ 
ises, and they therefore respectfully ask that this 
Writ of Assistance be issued to compel their re¬ 
moval from said premises. 

This language implies that appellants had made demand for posses¬ 
sion of the premises prior to filing the affidavit and that appellees had 
refused to vacate. The statement regarding demand for possession is 
' untrue. The first and only demand made upon appellees for possession 
of the premises resulted from service of the Writ of Assistance. 

In the order vacating the Writ of Assistance of November 9, 1955, 
the court said: 



In Bunch v. High Springs Bank , 80 Southern 319, 76 Fla. 546, it 

said: 

The issuance of the writ is largely discretion¬ 
ary with the court and should be granted only where 
the right of the applicant is clear and where the right 
is doubtful the writ will be refused. 

The court stated in Draw d y v. Warfield . 49 So. (2) 328 (Fla. 1951): 

The question now is whether, by merely thwart¬ 
ing the appellee 1 s effort to set aside the deeds, the 
appellant, ipso facto, is entitled to a writ of posses¬ 
sion as if an affirmative decree granting him some 
relief or other had been rendered. 

We find nothing in the record which could be con¬ 
strued as an order for delivery of possession, the 
prerequisite to the writ. As the name implies, the 
writ is an aid to the enforcement of the decree, but 
here nothing has been adjudicated in favor of the ap¬ 
pellant requiring or justifying execution. 

It is to be noted, paragraph 4 of the complaint (Appellants’ Appen¬ 
dix , p. 2) alleges ownership of the property in the three appellants, 
whereas, in the Writ of Assistance (Appellants’ Appendix, p. 15) owner¬ 
ship of the property is alleged to be in the appellants, ’’Charles Steven¬ 
son and Heyward Burrell, as trustees for the First Baptist Church. ” 
There is an obvious and glaring conflict between appellants’ averment 
as to title and the record title. The complaint avers ownership in appel¬ 
lants in their individual capacities, while the record title - ”as trustees 
for the First Baptist Church” - indicates seizing in a trust or fiduciary 
capacity. This conflict alone would have justified the court in refusing 
to issue the writ and when it was called to the attention of the court justi¬ 
fied vacating the writ of assistance. The case of Lindstrom v. Branson 
(supra) points out that the writ should not issue, in a case of doubt. 

Neither the right to possession or title to the property has been 
adjudicated. Therefore it is significant that the appellants in their 
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affidavit in support of the Writ of Assistance (Appellants' Appendix, 
p. 16) attempted to amend the default judgment, by swearing to the fol¬ 
lowing statement: 

that said judgment included in its tenor plaintiffs' 

Prayer No. 3 in their complaint which is as fol¬ 
lows: "That said interested defendants be com¬ 
pelled by Judgment of this Court to vacate and re¬ 
move themselves from the occupancy of Lots 14 
and 15 in Square 5334. " 

The appellants were proceeding on the false assumption that life and 
vitality could be given to a void default judgment by employing an affi¬ 
davit to incorporate a prayer of the complaint into the judgment. The 
right to possession is an issue which could only be determined by trial, 
not by affidavit. The judgment did not establish the right to possession, 
the affidavit added nothing to the judgment. The authority to issue the 
writ stems from the contents of the judgment. 

The affidavit filed by appellants in support of the writ of assistance 
also contains the following language: 

Your affiants state that since the date of the 
judgment aforesaid the defendants have refused 
to vacate and remove themselves from said prem¬ 
ises, and they therefore respectfully ask that this 
Writ of Assistance be issued to compel their re¬ 
moval from said premises. 

This language implies that appellants had made demand for posses¬ 
sion of the premises prior to filing the affidavit and that appellees had 
refused to vacate. The statement regarding demand for possession is 
s untrue. The first and only demand made upon appellees for possession 
of the premises resulted from service of the Writ of Assistance. 

In the order vacating the Writ of Assistance of November 9, 1955, 


the court said: 
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and it appearing to the court that there are substan¬ 
tial issues of both fact and law and that in connection 
therewith the defendants are entitled to a judicial de¬ 
termination thereof” 

This clearly demonstrates that the court realized that the issues had not 
been adjudicated and that the default judgment did not settle the right to 
possession. Since the default judgment, on its face, was devoid of the 
specificity which it should contain as a basis for the issuance of a Writ 
of Assistance, the court was justified in vacating the writ. The authori¬ 
ties support the action of the court. 

There are no intervening rights involved, a meritorious and good 
faith defense is presented by the appellees’ answer. The merits of the 
case should be determined by trial. The appellees’ possession of the 
property should not be disturbed without due process of law. The writ 
of assistance should not have issued and was properly vacated. 

CONCLUSION 

We respectfully contend that the default judgment was improvidently 
entered, that the appellees were denied due process of law and the judg¬ 
ment is void. We also contend that the court was justified in vacating the 
Writ of Assistance and in directing that the issues of law and fact should 
be judicially determined. 

We urge affirmance of the judgment vacating the Writ of Assistance 
and that the case be remanded for further proceedings in the District 
Court. 

Respectfully submitted, 

GEORGE A. PARKER 

BARRINGTON D. PARKER 

1130 - 6th - Street, N. W. 

Washington, D. C. 

HORACE O. POLLARD 

307 - E - Street, N. W. 

Attorneys for Appellees Washington, D. C. 
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APPELLEES APPENDIX 

31 [ Filed November 9, 1955] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

CHARLES STEVENSON, et al ) 

Plaintiffs j 

vs. ) Civil Action No. 1996-53 

RICHARD REED, et al j 

Defendants. ) 

MOTION TO VACATE DEFAULT OR STAY THE 
WRIT OF ASSISTANCE AND MOTION FOR A 
TEMPORARY RESTRAINING ORDER 


Come now the defendants, Reed, Tucker, Worthy, Page, Alston, 
Tyler, Lee, Austin, and the First Baptist Church of Marshall Heights, 
a corporation, through their counsel, and move the Court to vacate or 
stay the default judgment; the Writ of Assistance issued herein to enter 
a temporary order restraining and enjoining the plaintiffs and the United 
States Marshal in and for the District of Columbia from executing the 
Writ of Assistance heretofore entered in this proceeding on the 5th day 
of November 1955, and for reasons state to the Court as follows: 

1. That the defendants, and each of them, except the American 
Security and Trust Company and the First Baptist Church of Marshall 
Heights, a corporation, also known as the First Marshall Heights 
Baptist Church and the First Baptist Church of Washington, D. C., are 
members and officers of the First Baptist Church of Marshall Heights, 
formerly an unincorporated religious society which was incorporated in 
the District of Columbia on the 14th day of January 1952. 

2. That the First Baptist Church of Marshall Heights, a corporation, 


■ 
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is a religious corporation consisting of the membership of the First 
Baptist Church of Marshall Heights, also known as, the First Marshall 
Heights Baptist Church and the First Baptist Church of Washington, D. C., 
mentioned in the Deeds in Trust, to the plaintiffs, Charles Stevenson 
and Haywood Burrell. 

3. That the defendants, together with approximately three hundred 
persons, constitute the membership of the Church. That the church 
premises herein, lots 14 and 15, square 5334, were conveyed in trust 

to the plaintiffs, Stevenson and Burrell, as trustees for the First Baptist 
32 Church of Washington, D. C., and the members thereof, including the 
defendants, are rightfully occupying and using the same as a place of 
worship. 

4. That in paragraph four of the complaint herein filed, the 
plaintiffs allege as follows: ’’That plaintiffs now, and for a long time 
hitherto, have been the owners of Lots 14 and 15 in Square 5334. ” This 
allegation is false in that the record shows that the plaintiff held the 
property in trust as trustees for the use and benefit of the defendants, 
(including the corporate defendant) , who, with other members of the 
Church, are in possession of premises known as Lots 14 and 15 in 
Square 5334. 

5. That counsel for the defendants herein were not notified and 
had no knowledge that the case was set for hearing on November 2, 1954, 
or any other date; that counsel’s office had not been alerted by the 
Assignment Commissioner’s Office or otherwise notified that the case 
was set for hearing in November of 1954 or at any other time. That 
counsel herein had no knowledge until November 8, 1955, that a default 
judgment was entered against the defendants. 

6. That the execution of the Writ of Assistance herein would 
operate to dispossess the defendant church and its members of the 
property held in trust by the plaintiffs, Stevenson and Burrell, for the 
use and benefit of the said church, in violation of its right to use and 
occupy the same. 
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7. In support of the instant motion, reference is made to the 
affidavits of George A. Parker, defendants Tyler and Austin . as well 
as that of the pastor and trustees of the corporate defendant, namely, 
William Tyler, Henderson, Duckett and George Whitehead. 

8. And for such other reasons as may be urged upon the hearing 
of this matter. 


Respectfully submitted, 

George A. Parker 
Barrington Parker 

Attorney for the Defendants 
1130 6th Street, N.W. 

(Receipt of Service) Washington, D. C. 


33 [ Filed November 9, 1955] 

AFFIDAVIT IN SUPPORT OF MOTION TO 
VACATE OR STAY THE WRITfi OF ASSISTANCE 

DISTRICT OF COLUMBIA, SS: 

We, the undersigned, trustees and members of the First Baptist 
Church of Marshall Heights, a corporation, a/k/a, First Marshall 
Heights Baptist Church and the First Baptist Church of Washington, 

D. C., being first duly sworn on oath according to law depose and say: 

That we are the duly elected trustees of the said Church and that 
the said First Baptist Church of Marshall Heights, a corporation, 
incorporated on the 14th day of January, 1952, was formerly organized 
on or about the 18th day of August 1938 as the First Marshall Heights 
Baptist Church; that soon thereafter they began to buy on a written monthly 
contract the property which is the subject of this litigation. That it has 
been known as the First Baptist Church of Washington, D. C., and is the 
same religious society that was incorporated on the 14th day of January 
1952; that the said congregation has worshipped in and continuously 
occupied the said premises from the date of its organization; that the said 



religious society and church purchased Lot 15 in Block numbered 5334 
in the subdivision known as "Marshall” from the Marshall Heights Land 
Company and that title to said property was taken in the name of Charlie 
Stevenson and Haywood Burrell, trustees of the First Baptist Church of 
Washington, D. C., and that in August of 1945 they took title to Lot 14 
in Square 5334 in the subdivision known as "Marshall” in the District 
of Columbia and that Charles Stevenson and Haywood Burrell were author¬ 
ized and directed to take title to the property in their names, as trustees 
for the said church. 

That the present membership of the Church is approximately three 
hundred (300) persons, who regularly worship in said premises and are 
rightfully in possession of the same. 

That they began to build the church in January or February of 1940 
and that it was partially finished and occupied by this congregation on or 
about June, 1940, and they have made constant improvements thereon to 
the present time. 

/S/ (Illegible) 

/S/ Daniel Tyler 

/S/ George Whitehead 

/S/ Major Austin 

Subscribed and Sworn to before me this 8th day of November, 1955. 

/S/ (Illegible) 

Notary Public, D. C. 
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35 [Filed Nov. 9, 1955] 

AFFIDAVIT OF GEORGE A. PARKER 
DISTRICT OF COLUMBIA, ss: 

George A. Parker, being first duly sworn on oath according to law, 
deposes and states as follows: 

That he is the senior member of the firm of Parker and Parker and 
that he appears as attorney of record for the defendants herein as indica¬ 
ted by the pleadings herein filed; that although the record shows that a 
default judgment was entered herein against the defendants on the 2nd day 
of November, 1954, neither he nor anyone else in his office received any 
notice from the Assignment Commissioners Office, or otherwise, for a 
hearing of any kind on November 2, 1954. 

Your affiant states that a copy of the default judgment entered by 
Judge MdQuire on the 2nd day of November, 1954, was never mailed to 
any of the defendants or their affiant by the plaintiffs or their counsel , 
nor did the latter at any time advise this office of the same . 

That the first and only knowledge whatsoever your affiant received 
of the default judgment was that contained in a copy of the Writ of Assis¬ 
tance issued herein and first seen by this affiant on November 8, 1955 after 
having been served on the 7th day of November 1955 upon several of the 
defendants by the U. S. Marshal. That a member of the firm of Parker and 
Parker, Miss Jeanne B. Miles, made an investigation on the records of the 
office of the Assignment Commissioner and was told by Miss Lewis of that 
office that the records covering the period of November 2, 1954 had been 
destroyed and that it was improbable that a case filed on May 2, 1953 
would come up for trial on November 2, 1954, and that in all probability 
the case was sent in for pretrial before Judge McGuire who, according to 

36 their records, was holding pretrial hearings, and further that some¬ 
times when there are several attorneys representing a side that they may 
overlook the sending of a notice to one of the attorneys and that they could 
not state whether or not they had sent a notice of the hearing on November 
2, 1954 to this affiant or to this office. 


c 


* 


6 


Your affiant further avers that counsels for the plaintiffs, or either 
one of them, has or have at any time notified or advised him that the case 
was set for hearing on November 2, 1954, or that a judgment by default had 
been taken against the defendants, and your affiant further avers that the 
judgment herein does not state whether or not the defendants, two (2) through 
ten (10), failed to appear at the pre-trial hearing or at the trial of the case, 
and it further appears that counsels for the plaintiffs herein studiously 
waited until after a year had expired before any action was taken to bring 
the default to the attention of the defendants so that defendants may be barred 
from redress by virtue of Rule 60 of the Rules of Civil Procedure. 

/S/ George A. Parker 

Subscribed and Sworn to before me this 8th day of November, 1955. 

/S/ (Illegible) 

Notary Public, D. C. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,036 


CHARLES STEVENSON, ET AL. , 

Appellants 

vs. 

LACELL TUCKER, ET AL-, 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


SUMMARY OF ARGUMENT 

♦ 

1. The Assignment Commissioner of the United States District 
Court for the District of Columbia having mailed pretrial notice to coun¬ 
sel for appellees on October 20, 1954 said mailing constituted service of 
said notice on the appellees under Rule 5 (b) of the Federal Rules of Ciyil 
Procedure. 

2. The pretrial judge was authorized under local rule 12 (b) to 
order the entry of default judgment for the failure of the appellees to &p-, 
pear at the pretrial hearing. This judgment recited that it was predi¬ 
cated upon the pleadings and the failure of the appellees to appear, and 
as such it embraced all of the allegations and prayers of the complaint*. 
Such a judgment was then just as effective and as fully operative to the, 

i 

extent of a judgment based upon a trial of the issues. 
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3. The cases cited by the appellees in support of their argument 
challenging the validity of the judgment are factually different and conse¬ 
quently not in point. 

4. The default judgment remaining in full force and effect, the ap¬ 
pellees are therefore barred from questioning the truth of the allegations 
appearing in the complaint. It is of no moment to the appellees that the 
writ of assistance was issued on the judgment, since they are barred and 
precluded from questioning the said judgment in this court on appeal. 

5. The appellees 1 challenge of the judgment in this court amounts to 
a collateral attack upon the judgment. A collateral attack upon the judg¬ 
ment in this court is barred by the many decisions of this and other courts. 

ARGUMENT 

I 

The appellees, in their brief, challenge the validity of the default 
Judgment. This challenge is rooted in their contention that, "no notice of 
a pretrial hearing for October 28, 1954, was given to appellees’ counsel", 
(Appellees’ Brief 7). They further argue that no notice was given to the 
appellees’ counsel that an application would be made to the Court on No¬ 
vember 2, 1954 for a default Judgment, and that no service was given to 
appellees’ counsel of the order for default (Appellees’ Brief 7). Appellants 
feel that these contentions on the part of the appellees require prompt reply. 

The contention of appellees that no notice of pretrial was given their 
counsel is without legal basis. The appellees' contentions in this respect 
is more presumptuous than realistic, especially in the light of the affidavit 
of Richard L. Collins, Assignment Commissioner of the United States Dis¬ 
trict Court for the District of Columbia. (See Supplemental Record.) In 
his affidavit he swears that pretrial notice was mailed to each attorney of 
record in this cause. It is to be noted that appellees do not say in their 
brief that they did not receive notice of said pretrial, but instead they say 
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no notice of pretrial was given them. There is before this Court the af¬ 
firmative statement of the said Assignment Commissioner that said pre¬ 
trial notice was mailed to counsel for appellees on October 20, 1954. 

What then is the legal status of this contention advanced by the appellees ? 

The answer lies first in the presumption that the office of the said Assign¬ 
ment Commissioner performed its function properly, secondly, there is 4 
the affidavit of the Assignment Commissioner, himself, attesting to the * 
fact that notice of said pretrial was mailed to counsel for appellees on 
October 20, 1954, and Rule 5(b) of the Federal Rule of Civil Procedure, 
which provides among other things, as follows: "Service by mail is complete 
upon mailing". It is therefore apparent from the foregoing that under said 

• 

Rule 5 (b) service of notice of said pretrial was complete upon the appel- 

lees when the Office of the Assignment Commissioner mailed the said pre- 

« 

trial notice to counsel for appellees. 


Appellees were not entitled to service of Default Judgment entered on 


November 2, 1954, under Rule 55(b), because the Default Judgment was 
not entered under said rule. The Default Judgment in the instant case was 
entered by the Pretrial Judge under Rule 12 (b) of the local rules of the' 
District Court for failure to appear as provided in said rule and to the ex¬ 
tent said rule carries over into local Rule 14 of said District Court. Like¬ 
wise appellees were not entitled to notice for application for Default Judg¬ 
ment under said Rule 55 (b), since said rule had no application to the pre¬ 
trial conducted under Rule 12 of the local rules as aforesaid. It is con¬ 
ceded that appellees appeared in the cause and filed their answer in the , 
Court below. The function of Rule 55 of the Federal Rules of Civil Pror 
cedure, as a whole, does not apply to the appellees since they were noi 
in default as to their pleadings. Said Rule 55 (b) penalizes the failure to . 
plead or otherwise defend. In the case of Bass v. Hoagland , 172 F. 2d 

i 

205, at Page 210, the Court said, that the Phrase tT Otherwise defend" 

* 

appearing in Rule 55 (a), "Refers to attacks on the service or motion to 
dismiss and for better bill of particulars, and the like. " Rule 55, 
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therefore, affords the appellees no rights and their contention of the lack 
of notice thereunder is abortive. Local Rule 12 empowers the Pretrial 
Judge to act as in case of non-appearance for final trial. Local Rule 14 
provides in substance that if a Party against whom affirmative relief is 
sought fails to respond, his adversary may have a trial, or may have 
Judgment entered without a trial when the claim is for a sum certain or 
for a sum which can by computation be made certain. (The propriety of the 
Default Judgment under said Rule 14 is discussed herein in argument num¬ 
ber n.) 

It is true that the Default Judgment is an Tt Order or Judgment” within 
the meaning of Rule 77 (d) of the Federal Rules of Civil Procedure, but in¬ 
asmuch as the appellees were in default for failure to appear, they were 
not entitled to notice of entry of said Default Judgment either under said 
Rule 77 (d) or Rule 5 (a). 

The argument of appellees to the effect that ’’there has been no ju¬ 
dicial determination of any of the issues in this case, ” overlooks the force 
and effect of the Default Judgment. The question then arises in respect 
to the efficacy of a Default Judgment in an action in rem and quasi in rem 
as presented on this appeal ? The answer lies in Argument n herein. The 
law is well settled that parties who have entered their appearances and 
pleaded in the cause are charged with constructive notice of the develop¬ 
ments in the cause. In the case of Peeke v. Citizens Banking Co ., 6 Cir. 

81 F. 2d 112 (1935), the court said: ’’The appellee also claims that since 
it was not heard on its answer or cross bill and since the order affecting 
its interest were entered without actual notice to it or its counsel they are 
void for lack of jurisdiction. T^hese facts if true do not establish a basis 
for a bill in the nature of a bill of review. Moreover, this contention over¬ 
looks the fact that appellee was a party to the controversy. The court had 
jurisdiction of the appellee. The appellee therefore had constructive notice 
of every order entered in the cause. It is the duty of the litigants to see 
that proper steps are taken for the protection of their rights, and it is no 
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ground for relief that the case is taken up and decided in the absence of* ( 
counsel or without actual knowledge of litigant. ” 

* 

» • V. 

This view has also received the sanction of the Supreme Court. 

Thus in the case of Ritchie v. McMullen , 159 U. S. 235, at pages 241. and 

4 

242, where the action was for the enforcement of a foreign Judgment and 
the Judgment defendant had answered that the Judgment was void because , 
it was entered without his knowledge and in his absence, and without any f 
hearing whatever, and that the Judgment was irregular and without evi- . * 
dence. The Court held: ’’The defenses set up in the answer to this action 4 < • 
upon the Canadian Judgment reduce themselves to an attempt, without any 

I 

sufficient allegation of want of jurisdiction of the cause or of the defendant, * 

or of any fraud in procuring that Judgment, or of any other special ground 

» 

for not allowing the Judgment full effect, but upon general allegations set- r 

ting up the same matters of defense which were pleaded and might have 

been tried in the foreign court, to reopen and try anew the whole merits of 

• . 

the original claim in an action upon the Judgment. This for the reason. > • 

4 • 

stated in Hilton v. Guyot, ante 113, cannot be allowed. 11 See, also Vaux 
v. Hensal , 224 Iowa 1055, 277 N.W. 718. 

The contention of appellees of the lack of pretrial notice, when con- 

*• 

sidered in the light of the foregoing evidence and decisions, is ineffectual 
to invalidate the Judgment and must be rejected, pee Argument n next. ). 

n 

i 

Appellants T Default Judgment Is All Inclusive 

Appellees, imply in their brief that inasmuch as no oral testimony 

. * 

was taken, the Default Judgment is not in compliance with local Rules 
12 (b) and 14 (c), and is thereby without force and effect. The historic . 

4 

origin and growth of Default Judgments do not support appellees’argu- 

* 

ment in this respect. At common law a decree nisi is a decree awarded 
under the English practice when the case was called for hearing and the 
defendant failed to appear to pursue his answer. Upon proof of service 

« 


» 
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of subpoena to hear Judgment the Court entered such decree for the plain¬ 
tiff as his counsel requested. Likewise, a decree pro confesso was one 
entered when the defendant defaulted by not appearing in the time pre¬ 
scribed by the rules of the Court. A decree nisi is drawn by plaintiffs 
counsel and is entered by the Court as drawn. See, 1 Freeman, Judg¬ 
ments (5th Ed.) 24, Sections 13 and 14. Both the decree nisi and the 
decree taken pro confesso were predicted upon the allegations and prayers 
in the Bill. In the case of Terrell et al . v. Taylor et al. , 13 U. S. 43, 
decided by the Supreme Court in 1815, the action was to Quiet Title to 
Certain real estate and for injunction etc., the defendants defaulted in 
their appearance. The Bill was taken pro confesso and thereafter defen¬ 
dants appealed. The Court held, that, M If the plaintiffs have shown a 
sufficient title to the trust property, in the present bill, we have no diffi¬ 
culty in holding, that they are entitled to the equitable relief prayed for”. 

In the case of Work v. Ervin Press Corp ., 48 F. 2d 590, - cir., 
the Court held that where the allegations of the Bill are distinct and the 
Bill is taken as confessed, the allegations therein are taken as true with¬ 
out proof. 

The Federal Rules of Civil Procedure have abolished the distinction 
between Law and Equity, and promulgated the civil action. Appellants urge 
the proposition that inasmuch as the District Court, acting pursuant to Rule 
16 of the said Federal Rules, has created local Rules 12 (b) and 14 (c), these 
rules afford full and complete relief in all cases of Default Judgments. If 
this were not true, the power of the pretrial judges will be restricted and 
limited. 

This restriction and limitation would be confined, according to ap¬ 
pellees'argument, to cases whose computations are susceptible to cer¬ 
tainty in money. Appellees would impel a trial subsequent to the entry 
of a Default Judgment in all cases where the complaint is not for a money 
judgment. 


Certainly this is not the true intendment of the said rules. The 

» 

Court could not have intended to exclude from its operation the vast amount 
of injunctive and equitable cases. In addition to the Terrell and Work cases 
supra, the high court has dealt with the problem and decided in favor of 

.4 

appellants herein. Thus in the case of Weir v. Woodruff , 107 Neb. 586, 

186 N.W. 988 (1922), the action was to quiet title to real property, based 

« 

upon adverse possession. Service was effected on defendants by publi- 

« 

cation. Defendants failed to appear and plead. Plaintiff moved for judg¬ 
ment in accordance with the allegations and prayers of his petition, the 
trial court required plaintiff to prove the allegations of his petition by. 
oral testimony. Plaintiff refused so to do, taking the position that the , 
allegations of the petition were sufficient to entitle him to the relief whiclT' 
he sought. The trial court thereupon dismissed the petition and plaintiff 
prosecuted this appeal. The court held: ’Where the defendants are in 
default the allegations of the petition are to be taken as true, except alle¬ 
gations of value and the amount of damages; and if the petition states a 
cause of action the plaintiff is entitled to judgment without proof except as! 
to the quantum of damages". The court further observed: "The Judgment 
is reversed and case remanded with direction to enter judgment in accord¬ 
ance with this opinion". * 

The question has also been decided by the New York Courts in the 
case of Tyler v. Jahn, 178 N. Y. S. 689, 109 Misc. Report 425, the action 

was to quiet title, the court said: "On entering a judgment on default* 

, » 

where defendants were personally served, attorneys may insert recitals , 
in the judgment setting forth the allegations of the complaint, which with 
a recital that defendant had failed to answer, will constitute a judicial . 
recognition of the fact on which the judgment is based". See also Berger 
v. Harnfield, 176 N. Y. S. 854. The foregoing decisions clearly indicate {t • 
that in actions to quiet title to real property where the allegations and 
prayers of the complaint are distinct and the defendants are in default, 
it is sufficient if the judgment refers to the pleadings, and such reference 
renders the judgment effective and enforceable. 
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Again the Supreme Court has considered the question relative to the 
effect of a decree predicated upon certain recitals. In the case of Root 
v. Woolworth , 150U.S. 401, 14 S. Ct. 136, at page 412, the Court 
said: "It is said, however, on behalf of the appellant, that the original 
decree only undertook to remove the cloud upon the title, and did not 
deal with the subject of possession of the premises, and that the present 
Bill in seeking to have possession delivered up, proposes to deal with 
what was not concluded by the former decree. This is manifestly a mis ¬ 
conception of the force of the original decree, which established and con ¬ 
cluded Morton T s title as against any claim of the appellant, and thereby 
necessarily included and carried with it the right of possession to the prem ¬ 
ises as effectually as if the defendant had himself conveyed the same. The 
decree in its legal effect entitled Morton to the possession of the property 
and the right passed to the appellee as privy in estate ", (emphasis sup¬ 
plied). It is therefore submitted that the appellees’ challenge that the de¬ 
fault judgment is without force and effect, is unsupported in law. 


m 

The Cases Cited By Appellees Are Factually In¬ 
applicable_ 

The cases cited by appellees in support of their argument in chal¬ 
lenging the default judgment are not in point. The appellees have not 
shown that they qualify under Rule 60 (b) (4) and (6) because there is noth¬ 
ing in the record or in their brief to show that the default judgment is void, 
and the record is void of any circumstances that would require this court 
to relieve the appellees from the imposition of the default judgment as 
required under Rule 60 (b) (6). On the contrary, the appellees have shown 
an avowed neglect in the prosecution of their defenses in the court below, 
because they failed and neglected to check the calendar of the case in order 
to observe its changing status. That said neglect continued in this respect 
from the month of July 1953 through the 5th of November 1955, a period 
of over two years. It was this type of inexcusable neglect that moved 
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* * 

Justice Prettyman to denounce attorneys who failed to keep abreast with 
their cases, in a stinging dissenting opinion in the case of Barber v. ' 

Tuberville, 94U.S. App. D. C. 335, 218 F. 2d 34, at page 39. It is 

' A 

needless to analyze and detail the cases cited by appellees in their brief * 
in support of their challenge of the validity of the judgment. However, a 
cursory examination thereof discloses that they are factually different 
from the instant case. For an example, the Bass case cited on page 9: o£ + 
appellees* brief is typical of this assertion because in that case the deciV^ 
sion embraced a construction of Rule 55 of the Federal Rules of Civil Pro¬ 
cedure and did not involve in any respect the application of the pretriajl 

1 

rule, while on the other hand, the default judgment obtained in the instant 

case was entered at pretrial and by the pretrial judge. The Windsor dase 

(appellees* brief 10) denied to a Civil War rebel the right to be heard befpre 

# 

condemning his property for the reason that he was living within the rebel t 

9 

line and there the court held that those circumstances were not sufficient 

to deny him the right to be heard. The Hovey case (appellees’ brief 10j/ * 

* 

held in effect that the Supreme Court of the District of Columbia, where a 

party was in contempt of court, was without jurisdiction to strike his answer 

from the file and enter a decree pro confesso as in case of default for want 

• ¥ 

of an answer. In the KLapport case (appellees’ brief 11), the petitioner w^s 
served with denaturalization process on May 12, 1942. On July 7th, 1942, 
he was arrested on a Federal indictment and remained incarcerated until* 
November 22, 1946. In the meantime, default judgment was entered aJgain^t 
him in the denaturalization hearing on July 17, 1942. Petitioner moved to , 
set aside the default four years after its entry and the Supreme Court by 
a majority decision set the default aside under Rule 60 (b) (6), and the jpe- 

V 

titioner was allowed a hearing on the merits. This decision was modified 

in Klapport v. United States, 336 U. S. 942, to the extent that the cause 
—:- - * 

was remanded to the District Court with "Direction to receive evidence on 

* •** ** % 

the truth or falsity of the allegations contained in petitioner’s petition to ’ 
vacate default judgment". 


4 
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Rule 60 provides five grounds for relief from default judgments and 
a 6th catch-all ground, "Any other reason justifying relief from the op¬ 
eration of judgment". The only one of the six reasons to which the ap¬ 
pellees’ conduct may plausibly be assigned is that of "Excusable neglect", 
relief from which must be obtained within a year after a default judgment. 
There is no inference fairly to be drawn from the circumstances narrated 
by the appellees in the record that would take their case outside of the 
characterization of "neglect", because "neglect" in the context of its sub¬ 
ject matter implies negligence and the record shows that the appellees are 
guilty of gross negligence in the prosecution of their defense. 

IV 

Appellees Are Not Prejudiced Because Default 
Judgment Was Taken Without Testimony _ 

The appellees cannot now complain because no oral testimony was 
taken to support the default judgment. This is made manifest because of 
a holding of the courts in barring the defenses of the party in default. In 
the case of Thompson v. Wooster , 114 U. S. 104, at page 114, the court 
said: "We have been more particular in examining this subject because 
of the attempt, made by the defendants, on this appeal, to overthrow the 
decree by matters outside of the Bill, which was regularly taken pro con- 
fesso, and whilst it stood unrevoked, were absolutely barred and pre¬ 
cluded from alleging anything in derogation of, or in opposition to, the 
said decree, and that they are equally barred and precluded from ques¬ 
tioning its correctness here on appeal". The default of the appellees has 
rendered an admission of the truth of each allegation of the complaint. 

It should be of no moment to the appellees whether the default judgment 
is enforced by a writ of assistance or otherwise since the enforcement 
thereof does not exceed the allegations and prayers of the appellants* 
complaint. 
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V 

Appellees’ Contention Amounts To A Collateral 
Attack On The Judgment _ \ « 

Appellees file their motion in the court below to vacate the default 

* 

judgment, but the said court denied said motion by implication. Appel-* 

♦ 

lees did not appeal from the action of the lower court in its failure to 

vacate the default judgment herein. The appellees, therefore, are ih 

• • 

no position to question the validity of said judgment in this court. In the 
case of Lampson Co . v. Hoer , (Conn., 1952), 93 A. 2d 143, the court 
held that a domestic judgment of courts of general jurisdiction cannot be 
attacked collaterally. This court has held in the case of McKinney v. 

United States , 93 U. S. App. D. C. 222, 208 F. 2d 844, that a presumption c 
of regularity attends judgment of a court when collaterally attacked. Like- 
wise, this court held in the case of Higginson v. Schoeneman , 89 U.S. . 

App. D. C. 126, 190 F. 2d 32, that a judgment of a court of competent 
jurisdiction of the parties and subject matter is not subject to collateral 
attack. See also Thompson v. Wooster , supra . 

The appellees not having appealed from the default judgment here¬ 
in present nothing to this court, by way of argument, that entitles them to 
vitiate the default judgment herein. , 


I 





CONCLUSION 


No appeal has been taken from the default judgment herein, there 
being nothing on the face of the judgment itself that renders it void, the 
validity of the judgment is consequently unimpaired and not subject to 
attack on appeal. Rule 70 of the Federal Rules of Civil Procedure directs 
the issuance of a writ of assistance for the enforcement of the judgment 
in question, appellants therefore, respectfully urge the court to reverse 
and remand the order of the court below vacating the writ of assistance. 

Everett L. Edmond 

1510 Ninth Street, N. W. 

Washington, D. C. 

AD 2-5128 

George E. C. Hayes 

613 F Street, N. W. 

Washington, D. C. 

Attorneys for Appellants 
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APPELLANTS’ STATEMENT OF QUESTIONS PRESENTED 
The Court below erred as follows: 

1. In its Order dated November 9th, 1955, vacating the appellants* 
Writ Of Assistance entered on November 5th, 1955. 

4 » 

2. In its application of the law relative to the function of the Writ 
Of Assistance. 

•» 

3. In its failure to uphold and sustain the Writ Of Assistance as 4 
then entered. 
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BRIEF FOR APPELLANTS 

*• 

JURISDICTIONAL STATEMENT 

• < 

The jurisdiction of this Court is invoked under 65 Stat. 726, 28. 

« ■ 

U. S. C\ 1291 (1952 Edition), to review the action of the District Court*in 
this proceeding. The Court below vacated the Writ of Assistance entered 
on November 5th, 1955, and entered its Order to that effect under date of 
November 9th, 1955, from which final Order this appeal is taken. 

STATEMENT OF THE CASE 

% 

• • 

In the Court below the appellants filed their complaint in Civil Ac¬ 
tion No. 1996-53, to Quiet Title to Real Estate and praying among pther 

* # 


2 


things that the appellees be compelled by Judgment of that Court to vacate 
and remove themselves from the occupancy of lots 14 and 15 in square 
5334. Thereafter appellees filed their Motion to Dismiss the Complaint 
but withdrew said Motion before the Court had an opportunity to make 
a determination thereon. That thereafter appellees filed their Answer 
to the Complaint and issues were joined thereon. 

That thereafter on October 20th, 1954, Notices of Pretrial of the 
Cause were mailed to the appellants and appellees advising them that 
the said cause would be pretribd on October 28th, 1954, at 10:00 A. M. 
before Judge McGuire. That thereafter on October 28th, 1954, counsel 
for appellant and counsel for defendant, American Security & Trust Com¬ 
pany, appeared for Pretrial hearing pursuant to the said Pretrial Notice. 
That Counsel for appellees failed to appear at said hearing, whereupon 
the Pretrial Judge proceeded to dismiss the Complaint against the defen¬ 
dant, American Security and Trust Company and gave a default Judgment 
in favor of appellants against the appellees and entered said Judgment 
on November 2, 1954. That after the expiration of a year and three days, 
and with the said Judgment subsisting, the appellants acting pursuant to 
Rule 70 of the Federal Rules of Civil Procedure, applied to the Court 
below for a Writ of Assistance. The said Writ of Assistance was entered 
by that Court on November 5th, 1955. That that thereafter appellees filed 
their Motion to Vacate the Default Judgment or Stay the Writ of Assistance 
and on the 9th day of November, 1955, the Court below entered an Order 
Vacating the Writ of Assistance. It is from the foregoing Order Vacating 
the Writ of Assistance that this appeal is prosecuted. 

FEDERAL RULES OF CIVIL PROCEDURE INVOLVED 

Rule 60 (b) provides: 

"Mistakes; Inadvertence; Excusable Neglect; Newly Discovered 
Evidence; Fraud, Etc On motion and upon such terms as are just, the 
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court may relieve a party or his legal representative from a final judgment, 
order, or proceeding for the following reasons: (1) mistake, inadvertence, 
surprise,or excusable neglect; (2) newly discovered evidence which by 
due diligence could not have been discovered in time to move for a new i 
trial under Rule 59 (b); (3) fraud (whether heretofore denominated intrin¬ 
sic or extrinsic), misrepresentation, or other misconduct of an adverse 
party; (4) the judgment is void; (5) the judgment has been satisfied, re¬ 
leased, or discharged, or a prior judgment upon which it is based has 
been reversed or otherwise vacated, or it is no longer equitable that the 
judgment should have prospective application; or (6) any other reason 
justifying relief from the operation of the judgment. The motion shall be^ 
made within a reasonable time, and for reasons (1), (2), and (3)’not more 

♦ 

than one year after the judgment, order, or proceeding was entered or 
taken. * * * " 

4 

Rule 70 provides: 

« 

” * * * When any order or judgment is for the delivery of posses- 
sion, the party in whose favor it is entered is entitled to a writ of execu¬ 
tion or assistance upon application to the clerk. M 

Rule 77 (d) provides: 

"NOTICE OF ORDERS OR JUDGMENTS. Immediately upon the en¬ 
try of an order or judgment the clerk shall serve a notice of the entry by 
mail in the manner provided for in Rule 5 upon every party affected there¬ 
by who is not in default for failure to appear, and shall make a note in * 
the docket of the mailing. Such mailing is sufficient notice for all purposes 
for which notice of the entry of an order is required by these rules; * * * 
Lack of notice of the entry by the clerk does not affect the time to appeal 

♦ - 

or relieve or authorize the court to relieve a party for failure to appeal 
within the time allowed, except as permitted in Rule 73 (a). " 




* 

»» 
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SUMMARY OF ARGUMENT 

I. 

One seeking relief from a Judgment was allowed 6 months in which 
to do so under Rule 60 (b) as originally drafted. The time was extended 
to one year under the 1946 Amendments and the time element in this re¬ 
spect was not disturbed by the 1948 Amendments. This Court has held 
that the failure to seek relief within a year under Rule 60 (b) as to clas¬ 
ses (1), (2) and (3) is jurisdictional. See Gilmore v. Hinman, 89 U. S. 
App. D. C. 165, 191 F. 2d 652. Compare Holden v. Peters , 116 A. 2d 
155, D. C. Mu. App. (1955). 

n. 

The Supreme Court and this Court have held that a default judg¬ 
ment has the same force and effect as a judgment after trial. The judg¬ 
ment in the instant case remaining in full force and effect is subject to 
execution under the law. And there is no power vested in the District 
Court to arrest the execution of a valid subsisting judgment. 

m. 

At common law and under Rule 70 of the Federal Rules of Civil 
Procedure the Writ of Assistance is the proper remedy to place one in 
possession of Real Property pursuant to a decree or judgment of the 
Court. Under Rule 70 the Writ of Assistance was properly entered and 
the Court below was without jurisdiction to vacate said entry. 
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i 

* • 


ARGUMENT 

I. 

« 

i 

RULE 60(b); ITS HISTORY AND FUNCTIONS 

...I 

Subdivision (b) was extensively revised in 1946 and amended in a. 
formal detail in 1948. The extensive revision in 1948 was due to the de- 

* 

ficiencies of subdivision (b) as originally promulgated. In the original 
formulation of subdivision (b) the Advisory Committee had been influ- * 
enced by the California Practice, which had been urged upon the com¬ 
mittee by one of its members. In the first preliminary draft of May, 

1936, the committee expanded upon the California Practice, using it*. ♦ 
mainly as a model. In the next draft of April 1937, it moved nearer to 

• 

the California Practice, and in the Final Report of November, 1937, *’ 

which the Court followed its original promulgation of Rule 60 (b), the 

committee followed rather literally Section 473 of the California Code 

of Civil Procedure, except as to the addition of certain saving provisions. 

* 

Accordingly the only stated basis in original Rule 60 (b) for relief by mo- * 

t 

tion was that the judgment, order or proceeding had been taken against 

the moving party through "his mistake, inadvertence, surprise, or ex- * 

% 

cusable neglect". The saving provisions that were added set forth in the 
last sentence of the Rule which reads as follows: This rule does not 
limit the power of a court (a) to entertain an action to relieve a party 
from a judgment, order or proceeding, or (2) to set aside within one 
year, as provided in Section 57 of the Judicial Code, U. S. C., Title 
28, sec. 118, a judgment obtained against a defendant not actually noti¬ 
fied. " 

« 

The first saving clause was construed to preserve not only th,e in- 

* • 

dependent action in equity to enjoin the enforcement of a judgment or 
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otherwise obtain relief, but also the old common law remedy of f, Audita 
Querela, and Writ of Error Coram Nobis or Coram Vobis or the equita¬ 
ble remedy of Bill of Review, or Bill in the nature of a Bill of Review. 

The relief obtainable by these remedies was shrouded in much uncertain¬ 
ty and the practice was not stated in the Federal Rules. After the com¬ 
mittee in 1942 began a revision of the rules which culminated in the 1946 
amendments, and the basis of the research and analysis made by the 
author and a collaborator, the committee decided to incorporate gener¬ 
ally the substance underlying the old common law and equitable remedies 
in particular provisions of Rule 60(b) and then to abolish those ancient 
remedies the committee also decided to make such additional changes 
and additions as it deemed desirable, to the end that amended Rule 60 (b) 
would state all the bases for relief from a final judgment that are obtain¬ 
able by motion. The salient changes effected by the 1946 amendments were 
the abolition of the Writs of Coram Nobis, Audita Querela and Bills of Re¬ 
view and Bills in the nature of Bills of Review. The substituted remedy 
was by motion or by independent suit. 

Under the original subdivision (b) the maximum time to move for 
relief was 6 months, which was found to be inadequate by the committee, 
and as a result thereof the 1946 amendments extended the time in which 
relief may be sought from a final judgment to one year. This one year 
time limit is applicable to classes, (1), (2) and (3) under said subdivi¬ 
sion (b). The committee in its wisdom did not see fit to make any fur¬ 
ther change in the one year time limit, when the 1948 changes were 
promulgated. Therefore as to classes (1), (2) and (3), the one year pro¬ 
vision is jurisdictional and a party who permits a judgment to stand 
against him beyond the expiration of one year, has no remedy under 
Rule 60 (b) relative to classes (1), (2) and (3). None of the reasons spe¬ 
cified in Rule 60 (b) is apparent in appellees' Motion to Vacate. See 
Gilmore v. Hinman, 89U.S. App. D. C. 165, 191 F. 2d 652 (1951). 


DEFAULT JUDGMENT IS JUST AS EFFEC¬ 
TIVE AS A JUDGMENT UPON THE MERITS 


The effect of a default judgment has long since been explicated by 
decisions of this Court Thus in the case of Woods v. Cannady , 81 U. S. 
App. D. C. 281, 158 F. 2d 184, this Court said: "Nor is it of any con¬ 
sequence that the judgment was entered by default. Any question in that 
respect is laid at rest by the decisions of the Supreme Court, that a judg¬ 
ment entered after default is just as conclusive an adjudication between 
the parties of whatever is essential to support the judgment as one entered 
after answer and contest. ” The opinion cited Last Chance Mining Co . v. 
Tyler Mining Co ., 157 U.S. 683, 691, 15 S. Ct. 733, and Riehle v. Mar - 
golies, 279 U.S. 218. 

- » 

In the Riehle case, supra, the Supreme Court observed: p. 225 . 

’’The fact that neither the company nor the Receiver undertook to defend 
in the State court, is, in that connection immaterial. A judgment of a 
court having jurisdiction of the parties and of the subject matter operates 
as res judicata, even if obtained upon default. ” 

There can be no question as to the validity and finality of the judg¬ 
ment obtained by the appellants in the Court below at Pretrial. More¬ 
over, the appellees are in no position to question said judgment ip this 
Court for several reasons, namely: (1) appellees filed their Motion to 
Vacate the Default Judgment or Stay the Writ of Assistance and Motion 
For a Temporary Restraining Order, however the Order of the Court 
below dated November 5th, 1955, only vacated the Writ of Assistance; 

(2) the default judgment remains in full force and effect; and (3) the ap- % 
pellees did not appeal from said Order dated November 5th, 1955. 
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Appellees are therefore precluded from any argument in this Court 
challenging the validity of the said default judgment. See First National 
Bank etc , v. McGuire , 184 F. 2d 620 (1950). 

In the case of Holden v. Peters (1955), D. C. Mu. App. 83 W. L. R. 
1175, 116 A. 2d 155, appellant sued appellee in the Municipal Court and 
obtained a judgment by default against the appellee. Thereafter an at¬ 
tachment was issued and certain credits were seized in the hands of ap¬ 
pellee’s employer. Then for the first time appellee came into Court 
and through counsel and filed an answer and moved to vacate the default 
judgment and quash the Writ of Attachment. The relief sought from said 
judgment was asserted under Rule 60 (b) of the Civil Rules of the Munici¬ 
pal Court The trial court ruled that it had both jurisdiction and discre¬ 
tion in the matter and granted the Motion to Vacate and quashed the Writ 
of Attachment In the Municipal Court of Appeals the appellee raised an 
additional jurisdictional question, namely: that the time limitation im¬ 
posed under Rule 60 (b) did not apply because the judgment was void be¬ 
cause appellant failed to allege that his claim was exclusive of all set¬ 
offs or just ground of defense as required by Rule 39 of the Civil Rules 
of the Municipal Court. 

The Municipal Court of Appeals held: That the Motion was filed 
too late and the trial court was without power to grant it. That Rule 
60 (b) imposes an express limitation of three months within which a party 
making such a claim must move for relief. That the limitation thus im¬ 
posed is jurisdictional and may not be ignored. The Court further ruled 
that on the record it would be unrealistic and over technical as well to 
rule that the omission of the few words in question was fatal and ren¬ 
dered the judgment void That such a ruling would not be in keeping 
with the policy reflected in Rule 8 (f) that, ’’All pleadings shall be so 
construed as to do substantial justice” which are the same words 
adopted by the Supreme Court over two decades ago for the guidance of 
Federal Courts. 


In the case of Helms v. Holmes (1942), 4 Cir., 129 F. 2d 263, the 


Court in upholding the validity of a default judgment and execution there¬ 
on, said: It is a matter of Hornbook learning that a defendant in an-ac¬ 
tion at law who has a valid defense to a suit which is fully cognizable 
in a court of law and within its jurisdiction, and which he has an adequate 
opportunity to interpose, is chargeable with gross negligence if he fails 
to set up this defense, in the absence of fraud, accident or surprise. 
Moreover, he cannot later seek relief in equity against the enforcement 
of the judgment in that action, on the same grounds which constituted his 
original defense. " 

The judgment in the instant case being impregnable, what did it 
embrace ? The judgment shows upon its face that it is predicated upon 
the pleadings, and the Prayers of the Complaint sought to quiet title in 
appellants to lots 14 and 15 in square 5334, the dispossession of defen¬ 
dants from said property and to enjoin defendants from.interferring with 
the plaintiffs in their form of worship under the name of the First Mar- 
shall Heights Baptist Church, and to nullify the action taken by the de-r 
fendants in expelling plaintiffs from said church. It was on the strength 
of that judgment that the Writ of Assistance was entered. 

HI. 

NATURE AND SCOPE OF THE WRIT OF ASSISTANCE 

A Writ of Assistance is a form of process issued by a court of 
equity to transfer the possession land, the title of right of possession, to 
which it has previously adjudicated, as a means of enforcement of its 

i *. 

decree instead of turning the party over to a court of law to recover pos¬ 
session. See: 21 A. L. R. 358. It was said by Justice Fields, in Ter¬ 
rell v. Allison, 88 U. S. 289, 291, 22 L. Ed. 635, that, the power to 
issue the Writ results from the principle that the jurisdiction of the 


10 


court to enforce its decree is co-extensive with its jurisdiction to de¬ 
termine the rights of the parties. 

In addition to the common law functions of the Writ of Assistance 
Rule 70 of the Federal Rules of Civil Procedure provides among other 
things as follows: " * * * When any order or judgment is for the de¬ 
livery of possession, the party in whose favor it is entered is entitled 
to a Writ of Execution or Assistance upon application to the clerk. ,T 

In the case of Root v. Woolworth , 150 U. S. 401, 14 S. Ct. 136, 
in a suit to remove cloud from title, a decree which establishes title 
in a complainant carries with it a right of possession, as effectively 
as if it made specific provisions to that effect. 

In the case of Gormley v. Clark, 134 U. S. 338, 10 S. Ct. 554j theSu- 
preme Court held that the Writ of Assistance was properly issued by 
the trial court to put the petitioner in possession of his property as 
prayed in his petition even though the bill did not specifically pray for 
similar relief as to the street property, that such relief was implicit 
in the case made by the bill. 

In the case of Land v. Dollar , 88 U. S. App. D. C. 162, 164, 188 
F. 2d 629, 631, this Court recognizes the force of Rule 70 for the en¬ 
forcement of a judgment of the court by applying to the clerk whenever 
the necessity demands. 

This right provided under Rule 70 as aforesaid is statutory and 
does not lend itself to the discretion of the clerk or the court. And the 
Writ once entered may not be vacated at the discretion of the court, 
especially when the judgment remains in full force and effect. See: 
Housing Authority, etc , v. Alprovis , (Conn.), 109 A. 2d 884 (1954). 

Appellees stated in support of their Motion to Vacate the Writ of 
Assistance in the Court below that counsel for appellees had no knowledge 
that a default judgment was entered against appellees. To this contention 
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it may be well to the language of Rule 77 (d) of the Federal Rules of * 
Civil Procedure which provides in part: that, "immediately upon the 

• 

entry of an order or judgment the clerk shall serve a notice of the en- 
try by mail in the manner provided for by Rule 5 upon every party af¬ 
fected thereby who is not in default for failure to appear, and shall 
make a note in the docket of the mailing (Emphasis supplied). Here : 
the Record discloses that the appellants filed their Complaint in May 
of 1953, to which the appellees filed their Answer in July 1953. That 
from July 1953, to November 1955, the appellees exhibited no inter- 
est in the pending litigation. Neither did their counsel keep abreast with 

the litigation as required by the rules of the Court and the attorneys # •• 

. « • 

oath making him an officer of the Court. Such gross neglect of duty 
on the part of counsel for appellees entitles them to no consideration 
at the hands of this Court. , ' 

If the appellees can defy Rule 60 (b) with impunity then every liti¬ 
gant is entitled to the same right and Rule 60 (b) will become nothing », 
more than a useless effort, devised by the Supreme Court and there 
will be no end to litigation. 


CONCLUSION 

In the light of the foregoing reasons advanced and authorities cited, 
appellants urge a reversal of the action taken by the lower Court in va¬ 
cating the Writ of Assistance. 

4b 

Respectfully submitted, 

Everett L. Edmond 

1510 Ninth Street, N. W. 

Washington, D. C. 

Attorney for Appellants 
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[Filed May 2, 1953] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Charles Stevenson 

4906 ”B" Street, S. E. 

Heyward Burrell 

4920 "B" Street, S. E. 
and 

Frank Harley 

5010 "B" Street, S. E. 

Washington, D. C. 

Plaintiffs 

vs. 

American Security & Trust Co. 

Northeast Branch, 8th & H Sts. 

2. Lacell Tucker 
5333 B St., S. E. 

3. Richard Reed 
912 C Street, S. E. 

4. James E. Worthy 
5355 B St., S.E. 

5. Arthur Page 
4725 B St., S.E. 

6. William Alston 
5028 A St., S.E. 

7. Daniel Tyler 
712 Division Ave., N. E. 

8. Lofton Lee 
4931 Astor Place, S. E. 

9. Major L. T. Austin 
5025 A St., S.E. 

10. First Baptist Church of 
Marshall Heights, a corporation 
50th & B Sts., S.E. 

Washington, D. C. 

Defendants 
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Civil Action 

* No. 1996- T 53 
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a corporation 
N. W. * 
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COMPLAINT TO QUIET TITLE TO REAL ESTATE, 
FOR INJUNCTION, AND OTHER RELIEF 




2 


1. The jurisdiction of the Court is evoked under Title 11, Section 
306 of the D. C. Code, and by virtue of the general equitable juris¬ 
diction of the Court inherent in its creation. 

2. The plaintiffs Stevenson and Burrell are citizens of the Uni¬ 
ted States, residents of the District of Columbia and bring this suit 
as the owners in fee simple of Lots 14 and 15 in Square 5334 and as 
representatives of a class so numerous as to make it impracticable 
to bring them all before the Court. Plaintiff Frank Harley is also a 
citizen of the United States, a resident of the District of Columbia 
and a member of the class mentioned above, and sues in his own right 
as a member wrongfully expelled from defendant church. 

3. Defendants, James E. Worthy, Lofton H. Lee, Major L. T. 
Austin, Daniel Tyler, Lacell Tucker, Richard Reed, William Alston, 
and Anthony Page, are citizens of the United States, residents of the 
District of Columbia, and are sued as incorporators, and members 
of the Board of Trustees of the First Baptist Church of Marshall 

^Heights, a corporation. Defendant First Baptist Church of Marshall 

Heights is a religious corporation organized under Section 29- 
601 et seq. of the D. C. Code, and is sued in its own right as such. 
Defendant American Security and Trust Company is a corporation en¬ 
gaged in the general banking business in the District of Columbia, and 
is sued as the bank in which the plaintiffs have deposited certain funds 
to the use and benefit of the First Marshall Heights Baptist Church. 

4. That plaintiffs now, and for a long time hitherto have been 
the owners of lots 14 and 15 in square 5334. 

5. That defendants, exclusive of American Security and Trust 
Company, claim and assert an interest in and to the above described 
real property adverse to the plaintiffs, and plaintiffs allege that the 
claims of said defendants are without any rights whatever, that said 
defendants have no estate, right title or interest in said property, or 
any part thereof. That said defendants are in possession of said prop¬ 
erty and plaintiffs are out of possession of same although rightfully 
entitled to possession thereof. 
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6. Plaintiffs allege that on the 18th day of August 1938, they were 
succesfull in founding the First Marshall Heights Baptist Church, with 
the able assistance of the late Rev. Dr. Lampkin. That on said date 

C. Burrell was elected as the first clerk of said church, and the Rev. 

G. W. Williams was elected as the first pastor of said church. That 
on the 30th day of September 1938, plaintiff Stevenson was elected 
as chairman of the Deacon Board and plaintiff Burrell was elected 
Senior Deacon of said church. That on November 15, 1938, plaintiffs 

were elected members of the Board of Trustees of said church. Plain- 

* 

tiff Stevenson was also elected as treasurer of said church That Sep¬ 
tember 3, 1938. plaintiffs Stevenson and Burrell entered into a con¬ 
tract to purchase lot, 15 in square 5334 out of their separate funds. * 
That subsequently plaintiffs being moved by the devine association in 
spiritual covenant and a desire to promote the growth of said church, • 
erected a house of worship on said lot. That because they had erected 
said house of worship on said lot they were able to enter into a contract 
on July 30, 1942 to purchase lot 14 in square 5334 at a reduced priced 
out of their separate funds. 

7. That after the erection of said house of worship as aforesaid, 
plaintiffs through expressed agreements and understanding permitted 
the said church to use and occupy said premises for the purpose of 
conducting therein religious services and carrying on the work of 
Christ Jesus. That it was further agreed and understood that said 
occupancy of said church would continue so long as the plaintiffs Ste¬ 
venson and Burrell remained as members of the Deacon Board 

3 and Trustee Board of said Church. That said conditions were 

impressed inorder to secure the plaintiffs in their ownership of said 
premises. That the defendants, save and except the corporate de¬ 
fendant bank, well knowing each and all of the foregoing facts, thereby 
entered into a conspiracy to oust the plaintiffs from the Deacon Board 
and Trustee Board of said church and to remove plaintiff Stevenson 
from the office of treasurer of said church, and to withdraw the hand 
of fellowship from them and strike their names from the roll of 
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membership, and to fraudulently deprive them of their property, and 
their property right in said church, and to destroy the entire value of 
plaintiffs' investments in said property and to force the plaintiffs to 
abandon or sell at a great sacrifice, their title, rights and interest 
in said property. That to that end and in furtherance of that purpose 
the said defendants connived and conspired each with the other to do 
and make pursuant to said conspiracy, the acts and things hereinafter 
consummated by them, and enumerated in Paragraph eight herein. 

8. Said defendants, on the 8th day of October 1951, proceeded 
to and did remove plaintiff Stevenson as treasurer of said church and 
proceeded to and did remove plaintiffs from the Trustee Board of 
said church. That said defendants did on the 7th day of April 1951 
join in a certificate of incorporation, in which the name of the said 
church was changed without the authority of the congregation of the 
church, or that the said defendants created a new church in the said 
certificate of incorporation by embracing therein the following named 
church: ’’First Baptist Church of Marshall Heights. ” That said de¬ 
fendants caused said certificate of incorporation to be notarized on 
the 14th day of January 1952 and recorded same in the Office of the 
Recorder of Deeds, D. C. on January 14, 1952. That said defendants 
caused the plaintiffs herein to be brought before the church on false 
charges, on the 16th day of June 1952, in violation of the laws of de¬ 
fendant church itself. That when plaintiffs appeared in person for 
trial of said false charges, there were also present the 66 persons 
whose names are subscribed to plaintiffs exhibit ”A”, ready and wil¬ 
ling to support the innocence of the plaintiffs; that these 66 persons 
constituted more than a majority of the entire membership of the de¬ 
fendant church. That at the time of said meeting and proposed trial 
of the plaintiffs, the full membership of said church consisted of 120 
members. 

4 That at the commencement of the hearing of the false charges, 

the pastor of said church who himself was a complaining witness, 
and who was the author of the said false charges, proceeded to act 
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as trial moderator. That his right to act in the capacities of Prosecutor 
and Judge at the same time was questioned by the 66 persons whose 
names are subscribed to plaintiffs T exhibit "A". That these said per¬ 
sons constituted a majority of the members present and voting. That 
thereafter the said 66 persons voted to remove the pastor as modera¬ 
tor and substitute in his stead an impartial moderator. That the said 
pastor realizing that he had been voted out as moderator, proceeded 
to adjourn the said meeting. That after the said 66 persons had left 
the church edifice, the said pastor summoned such of his supporters 
as were then available and reconvened the meeting and reconvened 
the meeting and proceeded to oust the plaintiffs and their wives from 
membership in said defendant church, in the absence of plaintiffs, 
their wives and their said 66 supporters. All in violation of the By- 
Laws of said church and in violation of Hiscox T s Directory, adopted 1 
for use by defendant church. 

And the plaintiffs say that because of their illegal ouster as afore¬ 
said they, and each of them, have been embarrassed, humiliated, and 
disqualified from receiving the hands of fellowship in any other Bap¬ 
tist Church, so long as their illegal and wrongful expulsion remains 
in force and effect. That it is because of the foregoing that they in¬ 
voke the high and extraordinary jurisdiction of this Court to declare 
the said action of the defendants and defendant church null and void. ' 
That by declaring null and void the action of said defendants as afore- 
said, plaintiffs and their wives will be free to join or found any other ‘ . 
Baptist Church. 

9. That all of the foregoing acts of the said defendants were 
performed in furtherance of the aforesaid conspiracy. That it is ap¬ 
parent from the above allegations that the said defendants conspired 
to incorporate the church without the authority of the congregation. 

That at the time the certificate of incorporation was signed by said 
defendants the plaintiffs were members of the Trustee Board and 
plaintiff Stevenson was Chairman of the Deacon Board and neither 
plaintiff had any knowledge of any action of the Trustee and Deacon 
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Boards authorizing such incorporation. 

5 10. That by reason of the connivance and conspiracy of said 

defendants they have breached the conditions of their tenancy and 
occupancy of said premises and have forfeited all rights to continue 
in possession of same, and ought and of right be compelled to vacate 
and remove themselves from said property of plaintiffs by appropri¬ 
ate Order of this Court. 

11. Plaintiffs further allege that out of a membership of 120 
members of said Church, 66 of those members desire to remain with 
the unincorporated body under its original, name, to wit, M First 
Marshall Heights Baptist Church. " That in support of this allegation 
plaintiffs attach hereto a photostatic copy of 66 members who have 
declared their convictions to remain with the plaintiffs and work for 
the spiritual growth of the aforesaid unincorporated church, and if 
necessary to found a new church in furtherance of the new covenants 
and two monuments of new dispensation. Said attached photostatic 
copy of names of said members is marked plaintiffs’ exhibit "A” 
and made a part by reference. 

12. Plaintiffs say that there is now on deposit, in the American 
Security and Trust Company, Northeast Branch, 8th & H Streets, N. E., 
as reflected by Savings account bank book No. 48852, the sum of 

$1, Oil. 86. That said sum is deposited in the name of and to the use 
and benefit of the First Marshall Heights Baptist Church. That by right 
and in law the plaintiffs and the members whose names appear in plain¬ 
tiffs’ exhibit "A” have a property right in the aforesaid $1, Oil. 86. 

That the First Baptist Church of MarshaU Heights, a corporation, 
came into existence on the 14th day of January 1952, and that there 
is no provision in its charter that gives it any right or title to said 
deposit. That the said certificate of incorporation is void of any 
claim to any property belonging to the First Marshall Heights Bap¬ 
tist Church. That by reason of the foregoing this Court should pass 
an Order enjoining and restraining the defendant, American Security 
and Trust Company, a corporation, from paying out any part of said 


deposit to any person or corporation except the plaintiffs as Trustees 
of the First Marshall Heights Baptist Church, or as Trustees for the 
persons whose names and signatures appear in plaintiffs 1 exhibit "A". 

WHEREFORE, PLAINTIFFS PRAY: 

1. That process issue against the defendants requiring them to 
appear on a day made certain to answer the exigencies of this complaint 

2. That the said title of said plaintiffs to lots 14 and 15, in square 
5334 be quieted by the Judgment of this Court as against each, every, 
and all claims of said interested defendants, and that each of them be 
perpetually enjoined and restrained from asserting any right, title or 
claim in and to said last mentioned property as well as the improvements 
erected thereon. 

3. That said interested defendants be compelled by Judgment of 
this Court to vacate and remove themselves from the property of lots 
14 and 15 in square 5334. 

4. That SAID INTERESTED DEFENDANTS BE enjoined and re¬ 
strained pendente lite and permanently from interferring with the plain - 
tiffs and the persons whose names and signatures appear in plaintiffs T 
exhibit "A", in their form of worship under the name of the First Mar¬ 
shall Heights Baptist Church. And that the incorporation of defendant, 
First Baptist Church of Marshall Heights, in no wise abolished or af¬ 
fected the continued operations of the First Marshall Heights Baptist 
Church. 

5. That this Court enter an Order enjoining and restraining, pen¬ 
dente lite and permanently, the American Security and Trust Company 
from paying any part of the $1, Oil. 86 now on deposit in its bank to any 
person or corporation except the plaintiffs herein. 

6. That the Court pass an Order pendente and permanently, de¬ 
claring the action taken by defendants and defendant church on June 16, 
1952, expelling plaintiffs from said church, null and void. And that a 
preliminary injunction issue out of this Court to effectuate this purpose 
pendente lite. 
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7. And for such other and further relief as to the Court may seem 
just and proper. 

/s/ Charles Stevenson 
/s/ Hayward Burrell 
/s/ Frank Harley 


19 [ Filed July 22, 1953] 

ANSWER OF DEFENDANTS TWO (2) THROUGH NINE (9) 

INCLUSIVE 

1. The defendants admit the allegation of paragraph one of the 
complaint. 

2. The defendants, numbered two (2) through nine (9) inclusive, 
admit that the plaintiffs are residents of the District of Columbia and 
citizens of the United States; they deny every other material allegation 
contained in paragraph two of the complaint and further answering par¬ 
agraph two, aver the fact to be that the said lots 14 and 15 in Square 
5334 are owned in fee simple by the First Baptist Church of Marshall 
Heights, a religious corporation as shown by certified copies of the 
deeds hereto attached and exhibits one (1) and two (2). 

3. These defendants admit the allegations in paragraph three of 
the complaint, except that they deny that the plaintiffs have deposited 
certain funds to the use and benefit of the First Marshall Heights Bap¬ 
tist Church, / which is now known as the First Baptist Church of Mar- 

one of 

shall Heights, / the defendant herein; and the defendants deny that at 
the time of filing of the complaint herein; there was any money on de¬ 
posit in the American Security and Trust Company to the credit of the 
First Marshall Heights Baptist Church, also known as the First Bap¬ 
tist Church of Marshall Heights, and further answering, aver that in 
pursuance of a Summary Judgment dated January 5, 1953, in the Mun¬ 
icipal Court for the District of Columbia, in the case of Richard Reed, 
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Lacell Tucker, Jim Worthy, Arthur Page and William Austin, trustees of 
the First Baptist Church of Marshall Heights, plaintiffs, vs. Charles 
Stevenson and American Security and Trust Company, defendants, the 
money then on deposit in the name of the First Marshall Heights Baptist 
Church, also known as the First Baptist Church of Marshall Heights, the 
American Security and Trust Company did on April 23, 1953, pay to the 
order of said Reed, Tucker, Worthy, Page and Austin, as trustees of the 
First Baptist Church of Marshall Heights, also known as the First Mar- 

shaU Heights Baptist Church, the full sum of $1, Oil. 86, which 
sum was turned over to the said Church by the trustees before this com¬ 
plaint was filed. 

4. The defendants deny the allegation of paragraph four and aver the 
fact to be that the said lots 14 and 15 in Square 5334 were bought by the 
efforts and free will contributions of the members and friends of the church 
and that title to said property is in the First Baptist Church of Marshall 
Heights. 

5. Answering paragraph five, the defendants, Tucker, Worthy, 

▼ 

Page, Alston, Tyler, Lee and Austin, deny that they claim or assert an 
interest in lots 14 and 15 in Square 5334, except any interest or right, if any 
they may have as trustees and members of the defendant church; they deny 
that the plaintiffs or either of them have any right, title or interest in said 
property or any part of the same. They admit that the defendant church is 
in possession of the said premises and has been in possession of the same 
since 1938 as the owners thereof as shown by deeds. 

6. These defendants deny the implication that the plaintiffs were the 
founders of the Church. They admit that on to wit, the 18th day of August, 
1938, the First Marshall Heights Baptist Church, also known as the First 
Baptist Church of Marshall Heights, was formerly recognized by a Council 
in the District of Columbia and that thereafter, plaintiff Stevenson was 
elected by the Church as chairman of the Deacon Board and that Plaintiff 
Burrell was elected Senior Deacon and members of the board of Trustees 
of the church, and that plaintiff Stevenson was elected treasurer of the 
church. The defendants aver that the church at a business meeting on the 
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8th day of October, 1951, in the exercise of its right as a religious society, 
removed the plaintiffs and each of them from the office to which the church 
had previously elected them. These defendants deny each and every other 
allegation of paragraph six of the complaint. And for further answer to said 
paragraph, these defendants aver the fact to be that whatever contract, if 
any, they or either of the plaintiffs entered into regarding purchase of the 
said lots of the construction of a place of worship, they were at that time 
officers or trustees of the church, acting on its behalf and in a fiduciary re¬ 
lationship for the church and cannot in good conscience, claim the church 
as their own property. 

7. These defendants deny each and every other material allegation 
in paragraph seven of the complaint and aver the fact to be that the allega¬ 
tions and claims of the plaintiffs are pure fabrications without any sem¬ 
blance of the truth and further, that the plaintiffs were not removed from 
office by the defendants herein, but by the church at one of its business 
meetings, on to wit, the 8th day of October, 1951, and that the validity of 
such action of the church was adjudicated in this Court in Civil Action No. 
4292-51 on the 4th day of December, 1951. 

8. These defendants are advised and believe that it is unnecessary 
for them to answer the allegation regarding the action taken by the church 
on October 8, 1951, and June 16, 1952, for the reason that such action of 
the church herein complained of is within the exclusive perogative and jur¬ 
isdiction of the church and further that this Court has already passed upon 
the action of the church in the case of Frank Harley, Charles Stevenson 
and Heywood Burrell vs. Reed, Lacell Tucker, Jim Worthy, Arthur Page, 
William Alston, Daniel Tyler, Lofton Lee, et al. Civil Action Number 
4292-51, which case is hereby made a part of the answer by reference of 
the plaintiffs herein and prayed to be read and considered as a part hereof. 

And being further advised, these defendants however, deny each and 
every material allegation in paragraph eight of the complaint, except that 
they admit that the plaintiffs were removed from the offices held by them in 
the church, on October 8, 1951, and were duly excommunicated from the church 
for conduct unbecoming Christians, on June 16, 1952, and the defendants and 
each of them admit that the church has been duly incorporated, as the First 
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Baptist Church of Marshall Heights, by which name it has been known for 
approximately fifteen years. . 

9. These defendants deny all of the allegations of paragraph nine of the 
complaint except that the plaintiffs were officers of the church until they were .' 
duly removed on October 8, 1951. 

10. These defendants deny all of the allegations in paragraph ten, and ' 
aver the fact to be that the property is owned by the defendant church in fee 
simple and is occupied and used by it as a place of worship. 

11. Answering paragraph eleven, these defendants, have no sufficient . 
knowledge of the desire of the alleged sixty-six members to remain with the 
unincorporated body under its original name and can neither deny or admit the 

22 same, but in view of the fact that the plaintiffs have not been members 

of the defendant church for more than a year, this church would interpose 
no objection to their joining any other church they desire to join. These de¬ 
fendants deny that there is a church by the name of the First Marshall Heights • 
Baptist Church, except the defendant church, which is also known by that 
name. These defendants aver that the defendant church, nor any of the other, 
defendants have any desire to interfere with the plaintiffs in their desire 
M if necessary to found a new church in furtherance of the new covenant and 
the two monuments of new dispensation”, but in view of their apparent depar¬ 
ture from the tenents and doctrines of the Baptist Church, and their uncon¬ 
trolled tendencey to stir up and maintain discension and continuous and ma¬ 
licious litigation, believe they should do so without further delay. These 
defendants specifically deny every other allegation of paragraph eleven, if 
in any way material to their defense. 

! 

12. These defendants deny each and every allegation in paragraph twelve 
of the complaint and aver the fact to be that the money which was on deposit 

in the American Security and Trust Company belonged to and was paid to 
the defendant, First Baptist Church of Marshall Heights, also known as the 
First Marshall Heights Baptist Church, by order of a summary judgment in 
the case of Reed, et al., vs. Stevenson and American Security and Trust Com¬ 
pany, Municipal Court, for the District of Columbia, Civil Action Number 
M-19030-52. 
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Defendants deny that the defendant First Baptist Church of Marshall 
Heights came into existence on the 14th day of January 1952, and aver the 
fact to be that it came into existence about fifteen years ago, during which 
time it has been known as the First Baptist Church of Marshall Heights 
and the First Marshall Heights Baptist Church. 

And further answering said paragraph, these defendants aver that in 
the suit filed by the plaintiffs herein against the same defendants herein, in 
the U. S. District Court for the District of Columbia, October 15, 1951, Ci¬ 
vil Action No. 4292-51, the plaintiffs alleged that the name of the church was 
the "First Baptist Church", which the defendants allege is the name as First 
Baptist Church, is in fact its correct and real name 

And further answering the complaint, the defendant First Baptist Church 
of Marshall Heights and the other defendants herein respectfully show to the 
court that the plaintiffs' complaint is without merit for the following reasons, 

among others: 

1. That the plaintiffs are neither officers nor members of the defen¬ 
dant church and are therefore incompetent to maintain the so-called repre¬ 
sentative action herein. 

2. That their allegations regarding title to lots 14 and 15, are false 
and recklessly made and are unsupported by the deeds recorded in the of¬ 
fice of the recorder of deeds for the District of Columbia in Liber 8149 at 
folio 23, in Liber 7913 at folio 550. 

3. That the matters and things alleged in the complaint herein are in 
substance, intent and fact, the same as those alleged, argued and urged by 
the plaintiffs herein, against the defendants herein in suits previously filed 
in this Court, Civil Action Number 4292-51 and in the Municipal Court for 
the District of Columbia, Richard Reed, et al., vs. Charles Stevenson, et 
al., Civil Action Number M-19030-52, and in the Municipal Court of Ap¬ 
peals Number 1321, Charles Stevenson, Appellant, vs. Richard Reed, et 
al., decided April 21, 1953, and the United States Court of Appeals in which 
an appeal to the United States Court of Appeals for the District of Columbia 
was denied the plaintiff Stevenson, on the 29th day of June, 1953. 
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4. That the allegations of the complaint regarding the name of the 
church and its incorporation are frivilous, contentious and without merit, 
and are repeatedly made and mischievously persisted in for the sole purpose 
of harrassing, annoying the defendants and other members of the church, with¬ 
out pursuing their remedy, if any they have, within the defendant church as 
provided for by the rules and regulations governing the church. 

And having fully answered the complaint, the defendants pray that the 
same be dismissed. 

OTHER DEFENSES 
_L 

That the complaint fails to state a cause of action upon which the plain¬ 
tiffs are entitled to recover either against defendants two (2) through eight 
(8), nor against defendant nine (9). jj 

24 That the matters and things alleged in the complaint have been litigated 

prior to the filing of the complaint herein and are therefore res judicata. 

m. 

That the plaintiffs are not members of the defendant church and are 
therefore in no position to challe nge the right of the church to incorporate 
or its officers to cause it to be incorporated. 

FIRST BAPTIST CHURCH OF MARSHALL HGTS. 

By /s/ Lacell Tucker 

Chairman, Board of Trustees 

/s/ Richard Reed 

/s/ Lacell Tucker 

/s/ Jim Worthy 

/s/ Arthur Page 

/s/ William Alston 

/s/ Daniel Tyler 

/s/ Lofton Lee 

/s/ Major L. T. Austin 


* 
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I Richard Reed, Lacell Tucker, Jim Worthy, Arthur Page, William 
Alston, Daniel Tyler, Lofton Lee and Major L. T. Austin, being duly sworn 
upon oath according to law, state that I have read the foregoing answer to 
the complaint by me subscribed and know the contents thereof; that the 
facts herein stated of my own personal knowledge are true; that those stated 
upon information and belief, I believe to be true. 

/s/ Lacell Tucker 


Parker and Parker 
1130-6th Street, N.W. 
Washington, D. C. 

Co. 5-6186 

By George A. Parker 


Chairman, Board of Trustees 
First Baptist Church of Marshall 
Heights 

/s/ Richard Reed 
/s/ Lacell Tucker 
/s/ Jim Worthy 
/s/ Arthur Page 
/s/ William Alston 
/s/ Daniel Tyler 
/s/ Lofton Lee 
/s/ Major L. T. Austin 


SUBSCRIBED and sworn to before me this 21st day of July, 1953. 


(Signature illegible) 
Notary Public, D. C. 
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27 [ Filed Nove mber 2, 1954] 

JUDGMENT 

Upon consideration of the pleadings and the failure of Defendants two 
through ten inclusive, to appear, it is hereby by the Court, this 2d day of 
November 1954, 

ORDERED, DECREED AND ADJUDGED, That plaintiffs are given 
judgment by default against Defendants two through ten inclusive. It is 
further ORDERED that the complaint against the American Security & 
Trust Company is dismissed with prejudice. 

/S/ Matthew F. McGuire 
JUDGE 


28 [ Filed November 5, 1955] 

WRIT OF ASSISTANCE 

The President of the United States of America to the United States 
Marshal in and for the District of Columbia 
GREETINGS: 

The plaintiffs, Charles Stevenson, Heyward Burrell and Frank Harley, 
having obtained judgment by default on the 2nd day of November 1954 against 
the following named defendants, 1. Richard Reed, 2. Lac ell Tucker, 3. 

Jim Worthy, 4. Arthur Page, 5. William Alston, 6. Daniel Tyler, 7. Lofton 
Lee, 8. Major L. T. Austin, and 9. First Baptaist Church of Marshall 
Heights, a corporation, and as a result thereof are entitled to the premises 
affected by said judgment, to-wit: Lots 14 and 15 in Square 5334 improved 
by premises 4969 B Street, Southeast in the said District of Columbia and 
proof having been made that the records of the Recorder of Deeds show 
that plaintiffs, Charles Stevenson and Heyward Burrell, hold title to said 
premises as trustees for the First Baptist Church, an unincorporated body, 
and the affidavit of the plaintiffs showing that they are out of possession of 
said premises, 
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NOW THEREFORE, you are hereby commanded that immediately after 
the reception of this writ, you enter into and upon the premises aforesaid, 
and thence eject and remove all and every person or persons holding pos¬ 
session of the same against the tenor of said judgment or order, and that 
you put and establish the said plaintiffs in full and peaceful possession of 
said premises and that you do from time to time, as often as shall be 
necessary, preserve and defend the said possession against all force and 
interruption whatsoever, according to the true intent and meaning of said 
judgment or order. 

WITNESS the Honorable Presiding Judge of said Court this 5th day 
of November 1955. 

(Signature Illegible) 


30 [ Filed November 5, 1955] 

AFFIDAVIT IN SUPPORT OF WRIT OF ASSISTANCE 
DISTRICT OF COLUMBIA, SS: 

Charles Stevenson, Heyward Burrell and Frank Harley, being first 
duly sworn on oath according to law, depose and say that they are the plain¬ 
tiffs in Civil Action No. 1996-53 in the United States District Court for the 
District of Columbia; that on the 2nd day of November 1954 judgment was en¬ 
tered against defendants two through ten inclusive; that said judgment in¬ 
cluded in its tenor plaintiffs' Prayer No. 3. in their Complaint which is as 

ed 

follows: "That said interest/defendants be compelled by Judgment of this 
Court to vacate and remove themselves from the occupancy of Lots 14 and 
15 in Square 5334." Your Affiants state that since the date of the Judgment 
aforesaid the defendants have Tefused to vacate and remove themselves 
from said premises, and they therefore respectfully ask that this Writ of 
Assistance be issued to compel their removal from said premises. 
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/s/ Charles Stevenson 
/s/ Heyward Burrell 
/s/ Frank Harley 

Subscribed to and sworn to before me this 5th day of November 1955. 

(Signature illegible) 

Notary Public 


[Filed November 9, 1955] 

ORDER VACATING WRIT OF ASSISTANCE 
This matter having come before the Court upon the motion of coun¬ 
sel for the defendants. Tucker, Reed, Worthy, Page, Alston, Tyler, Lee, 
Austin, and the First Baptist Church of Marshall Heights, a corporation, 
said motion seeking to vacate the Writ of Assistance heretofore entered 
in this proceeding on the 5th day of November, 1955; and upon considera¬ 
tion of the affidavits filed in support thereof, together with argument of 
counsel for both the defendants and plaintiffs; and it appearing to the Court 
that there are substantial issues of both fact and law and that in connection 
therewith the defendants are entitled to a judicial determination thereof; 
and that should there be execution of the Writ of Assistance heretofore 
altered the defendants would be deprived of such judicial determination, it 
is by the Court, this 9th day of November, 1955, 

ADJUDGED AND ORDERED, 

That the Writ of Assistance heretofore entered in this proceeding on the 
5th day of November, 1955, be and the same is hereby vacated. 

/S/ Henry Schweinhaut 
JUDGE 

Copy of the foregoing order mailed postage prepaid to Everett L. Edmond, 
Esq. attorney for the plaintiffs, at his address of record, this 9th of Nov. 
1955. 

/S/ Barrington D. Parker 
Attorney for the defendants 


